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1. Introduction 


The federal judiciary has now had nine years of experience with the Sentencing 
Guidelines promulgated by the U.S. Sentencing Commission under the Sentencing 
Reform Act of 1984, During this time only a few attempts have been made to assess 
systematically the views and experiences of those who work with the guidelines on a 
daily basis. To fill this gap in available data, and to obtain information that will be 
useful to the Sentencing Commission as it conducts a comprehensive review and 
assessment of the Sentencing Guidelines, the Federal Judicial Center, at the request 
of the Committee on Criminal Lew of the Judicial Conference of the United States, 
undertook a survey of all Article III judges and chief probation officers regarding 
their experiences with and views of the federal Sentencing Guidelines. This report 
presents the results of that survey. 

Overall, responses did not reflect a groundswell of support for major overhaul of 
the guidelines. This might have been in part because, as some respondents noted, 
the questionnaire asked about many specific issues but did not focus on questions 
about the philosophical approach underlying the guidelines. On the other hand, 
where we provided opportunities for open-ended comment about the guidelines, 
more respondents commented positively about the guidelines than expressed oppo- 
sition. In general, chief probation officers were less supportive of change to the cur- 
rent guideline sentencing system than were judges. 


Questionnaire design and administration 

After seeking substantive input from individual committee members, Sentencing 
Commissioners and staff, the Administrative Office of the U.S. Courts, the U.S. De- 
partment of Justice, a representative of federal public defenders, and others, Center 
staff designed two versions of a written questionnaire: one for district judges and 
chief probation officers (eighteen pages) and another for circuit judges (ten pages). 
The questionnaires asked a number of questions about specific proposals under 
consideration by the committee or commission as well as more general questions 
regarding respondents’ experiences with and opinions about the guidelines. Many 
questions were identical for both versions of the questionnaire, but the version for 
circuit judges omitted several questions about issues primarily of relevance io dis- 
trict judges and added questions more specific to circuit judges’ experience with the 
guidelines. 

Table | shows the number and type of responses for circuit and district judges 
and chief probation officers. The overall response rate was 75%, although some of 
those who responded did not complete the questionnaire, most frequently because 
they did not have sufficient experience with guideline sentencing. The overall rate of 
completed questionnaires was 68%. 
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Table | 
Response to the survey 
—— Response to Survey 

Questionnaires Completed “Insufficient Other Total 
Responden' Group == Mailed = Questionnaire Experience” = Response Response 
Chief Probation Officer 93 89 (96%) 0 0 89 (96%) 
Active District Judge 595 450 (76%) 2 (<1%) Ih (2%) 463 (78%) 
Senior District Judge 287 141 (49%) 41 (14%) «= 18 (6%) 200 (70%) 
Active Circuit Judge 156 100 (64%) = 3 (2%) 1 (< 1%) 104 (67%) 
Senior Circuit Judge 7” 40 (55%) 3 (4%) 8 (11%) = (70%) 
Total 1,204 820 (68%) 49 (4%) 98 (3%) = 907 (75%) 


Note: The “Other Response” category includes judges who were in trial, ill, or on travel, and therefore unable to re- 


spond, judges who had strong objections to the guidelines system in general and therefore did not want to complete 
4 questionnaire about the system; and a handful of other reasons for not completing the questionnaire. 


Organization of this report 
In Part 2 we discuss the broad areas of concern identified by respondents. Part 3 


describes specific areas of the guidelines in which respondents report changes are 
needed. In Part 4 we describe areas about which respondents expressed less concern. 
Finally, in Part 5 we set forth respondents’ evaluations of several participants in the 
guideline sentencing process, including judges, chief probation officers, federal pub- 
lic defenders, assistant U.S. attorneys, private defense attorneys, the U.S. Sentencing 
Commission, and the Judicial Conference. Appendix | contains copies of the ques- 
tionnaires. Appendix 2 describes the methods used in designing, administering, and 
analyzing data from the questionnaires. Appendix 3 contains tables of the responses 
to all multiple-choice questions in the order they appeared in the questionnaires. 


2. Major areas of interest and concern 


We asked respondents to rank the guidelines areas requiring substantive change (see 
Table 2), to describe changes they would like to see made to the guidelines, and to 
indicate the areas they thought did not require change. Based on the patterns of 
their responses, we identified several general areas in which respondents think 
changes are needed: judicial discretion and departures; prosecutorial discretion and 
control of sentences; plea bargaining practices; and mandatory minimum and 
quantity-based sentences. These areas interrelate in many ways and will be consid- 
ered together in this section. In addition to reporting the general results that led to 
identification of these areas as important, we will also describe responses to specific 
questions we asked on each of these topics. 
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Table 2 
Rankings of guidelines areas requiring substantive change 
Respondent Group 

District Circuit Chief Probation 
Guideline Area Judges Judges Officers 
Departures l 4 2 
Use of Quantity in Drug Cases” 2 | K 
Relevant Conduct 5 5 5 
Alternatives to Incarceration 4 K 4 
Plea Bargaining 5 6 | 
Role in the Offense 6 7 2 
Use of Quantity in Fraud Cases 7 _ 9 
Multiple Counts x 5 12 
Standards of Appellate Review 9 12 14 
Use of Quantity in Theft Cases 10 _ 10 
Retroactivity of Amendments 1 9 15 
Lack of Clarity in Relevant Circuit Law 12 _ 7 
Acceptance of Responsibility 13 il 10 
Supervised Release and Probation 4 13 13 
Criminal History 15 10 6 


Standard of Proof at Sentencing _ l = 


"Circuit judges were asked to rank “Use of Quantity as a Sentencing Factor,” rather than giving separate rankings 
for use of quantity in each specific area. 

Note: Responses are listed in descending order according to district judge rankings. The circuit judge survey 
presented a list of issues for ranking slightly different from the district judge and chief probation officer survey; is- 
sues not presented to a particular respondent group are identified with lines through the corresponding cell in the 
table. For a description of how we calculated these weighted rankings, see Appendix 2. 


Judicial discretion and departures 

The general pattern of judge responses suggests that, while most are willing to work 
within a guidelines system in some form, they strongly prefer a system in which 
judges are accorded more discretion than they are under the current guidelines. 
Judges would prefer that the guidelines be advisory or that, if they continue to be 
mandatory, sentencing judges be given more opportunity to exercise discretion, 
particularly in the form of departures from prescribed guideline ranges. 


Advisory guidelines 

When asked whether they thought mandatory guidelines were necessary to direct 
the sentencing process, a majority of district and circuit judges (73% and 69%, re- 
spectively) said no, while a majority (64%) of chief probation officers said yes. In 
addition, we asked those who reported that mandatory guidelines were not neces- 
sary what sentencing system they would prefer. Table 3 shows the response options 
and the number selecting each. About two-thirds of district judges and chief proba- 
tion officers responding to this question, and more than half of the circuit judges 
responding, expressed a preference for advisory guidelines, while less than one-third 
of each group preferred the former system of discretion-based sentencing with pa- 
role. If we combine the number of district judges reporting a preference for advisory 
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guidelines (265) with the number who said mandatory guidelines were necessary 
(159), more than 70% of district judges responding to this set of questions showed a 
preference tor either mandatory or advisory guidelines. 


Table 3 
Preferred sentencing system of those who do not think mandatory guidelines are 


necessary 


ee 
District Circuit Ciiet Probation 
Preferred System Judges Judges Officers 
Mandatory penalties 1 (0.2%) 0 0 
Advisory guidelines 265 (66.8%) 52 (58.4%) 21 (67.7%) 
Discretion-based sentencing 
(with parole) 66 (16.6%) 24 (27.0%) 6 (19.4%) 
Discretion- based sentencing 
(without parole) 58 (14.6%) 11 (12.4%) 2 (6.4%) 
Other 7 (1.8%) 2 (2.2%) 2 (6.4%) 
Total 397 89 31 


Note: This question appeared as a follow-up to Question 39 in the district judge and chief probation officer ques- 
tionnaire and to Question 19 in the circuit judge questionnaire. It was asked only of those who said they did not 
think mandatory guidelines were necessary to direct the sentencing process. 


Sample responses to open-ended questions provide some insight into the per- 
ceived benefits of advisory guidelines. 


I believe there should be advisory guidelines, with discretion to depart, appeal 
only if judge goes outside guidelines. The present system works injustices in in- 
dividual cases. Kids who take $500 to act as courier and sentenced to six to eight 
years on basis of weight of drugs. We never see an entrepreneur. 


I think guidelines which were not mandatory would be helpful for all federal 
and state judges. It is the mandatory nature which creates the unfairness and the 
unfairness is outrageously unjust. All of us who sit on the trial bench can recite 
many, many stories about defendants who are unfairly treated. 


I appreciate that many people have worked long and hard to make the guide- 
lines work. It has put judges time after time in the position of having to fudge in 
order to do justice. It would be much more honest if they (the guidelines) were 
made advisory, as I suspect that society doesn’t benefit in the long run if judicial 
officers from the bench (as well as the lawyers) have to struggle with and strain 
at gnats to do right by the public and the defendant. I have often wondered why 
much simpler methods could not have been used to assure against extreme sen- 
tences. It would have been so easy to do so. 


These responses reflect a view that advisory guidelines would allow judges to 
avoid unjust results in individual cases while still providing guidance about appro- 
priate sentencing ranges. 
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Greater discretion within mandatory guidelines 


Short of making the guidelines advisory, respondents would like to see more discre- 
tion afforded to sentencing judges within the current system of mandatory guide- 
lines, For example, in response to an open-ended question about the one thing they 
would change about the guidelines, assuming the continued existence of a manda- 
tory guidelines system, eighty-three respondents (11%) said they would increase ju- 
dicial discretion in sentencing, particularly in cases of youthful offenders, first-time 
offenders, or offenders who played a minor role in the charged criminal activity. 


Departures 


More specifically, respondents repeatedly expressed support for providing judges 
greater opportunity to depart from prescribed guideline sentencing ranges. District 
judges ranked departures as the guideline area most in need of substantive change, 
and circuit judges and chief probation officers joined in ranking departures rela- 
tively high. In response to the question about what one thing they would change 
about the guidelines, 152 of 728 respondents (21%) cited providing district judges 
more opportunities to depart. The following comments are illustrative: 


Increase chances for downward departures. Penalties in areas like drugs and 
firearms are draconian. 


Increase the opportunities for departing outside the guidelines. 


Allow more opportunity for reasonable downward departures in unusual or ex- 
ceptional circumstances and for youthful first offenders. 


I would permit more discretion with respect to downward departures; i.e., con- 
sideration of some factors which cannot now be considered. 


I would make it easier to depart downward, and in that regard, would limit ap- 
pellate review of downward departures. 


These narrative comments, as well as responses to other questions, reveal that 
judges’ primary concern is with downward, rather than upward, departures. When 
asked to rate, on a | to 7 scale, the importance of sixteen specific potential changes 
to the guidelines (with 1 denoting low importance and 7 denoting high impor- 
tance), both district and circuit judges gave their highest average rating to increasing 
the availability of downward departures: the average rating for district judges on this 
item was 5.4, while the average rating for circuit judges was 5.2. 

In addition, when we asked respondents for their views of whether certain spe- 
cific offender characteristics should be considered relevant to within-range sentence 
determinations or departures, a number of characteristics—including youth, ad- 
vanced age, mental and emotional conditions, physical disability or vulnerability, 
and the fact that an offender’s criminal act was personally aberrant behavior—were 
cited by more than 40% of respondents as factors they thought should be relevant *o 
downward departures, although all but one of these factors are considered not ordi- 
narily relevant to departures under Section 5H of the guidelines. 

As we will discuss below, respondents also believe that judges should have greater 
authority to depart downward based on a defendant’s substantial assistance. 

NB: The questionnaires were distributed before the Supreme Court’s decision in 
Koon v. United States, Nos. 94-1664, 94-8842, 1996 WL 315800 (June 13, 1996), 
which held that appellate courts should use an “abuse of discretion” standard in re- 
viewing a sentencing court’s decision to depart from the applicable guideline sen- 
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tencing range. It remains to be seen what impact this decision will have on judges’ 
use of departures under the guidelines. 


Broader sentencing ranges 


Another way in which respondents expressed their support for increased judicial 
discretion was their endorsement of broadening the sentencing ranges. Table 4 
shows the number and percentage of respondents agreeing or disagreeing that Con- 


gress should, by statutory amendment, allow broader ranges in the final Sentencing 
Table. 


Table 4 
Extent of respondents’  —_—_, that Congress shouid allow broader ranges in 
the final Sentencing Table 


Proposition: Congress should amend 28 U.S.C. § 994(b)(2) to allow broader ranges in the 


final Sentencing Table 
Respondent Group 

District Circuit Chief Probation 
Response Judges Judges Officers 
Strongly Agree 266 (46.1%) 65 (48.9%) 25 (28.4%) 
Somewhat Agree 204 (35.4%) 41 (30.8%) 22 (25.0%) 
Somewhat Disagree 83 (14.4%) 12 (9.0%) 25 (28.4%) 
Strongly Disagree 24 (4.2%) 15 (11.3%) 16 (18.2%) 
Total 577 133 88 


Note: This question appeared as Question ic in the district judge and chief probation officer questionnaire and as 
Question 1b in the circuit judge questionnaire. 


As these responses show, a great majority of judges agree—many of them 
strongly—that Congress should amend 28 U.S.C. § 994(b)(2) to allow broader 
ranges in the final Sentencing Table. Chief probation officers were more divided in 
their responses, but the majority supported broadening the ranges. Consistent with 
these results, forty-eight respondents (7%) answering the question about the one 
thing they would change about the guidelines cited making the sentencing ranges 
wider and/or reducing the number of offense levels. As with expanding departures, 
broadening the mandatory sentencing ranges would provide judges with greater dis- 
cretion in selecting an appropriate sentence. 


Prosecutorial discretion and control 


A number of findings show that respondents believe much of the discretion that re- 
sided with judges before the guidelines has been shifted to prosecutors and that 
prosecutors now have an inappropriate degree of influence in the sentencing proc- 
ess. We asked district judges and chief probation officers to report the extent to 
which they agreed (somewhat or strongly) or disagreed (somewhat or strongly) with 
the statement, “The Sentencing Guidelines give too much discretion to prosecu- 
tors.” Just over 86% of respondents either somewhat or strongly agreed with this 
statement, with 57% saying that they strongly agreed. 

In another question, we asked district judges and chief probation officers which 
of four participants—judge, defense attorney, probation officer, or prosecutor—has 
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the greatest influence on the final sentence under the Sentencing Guidelines. As 
shown in Table 5, about three-quarters of district judges, and over half of chief pro- 
bation officers, reported that the prosecutor has the greatest influence on the sen- 
tence. 


Table 5 
District judge and chief probation officer views of who has the greatest influence 
on the final guideline sentence 


Question: Under the Sentencing Guidelines, which of the following participants has the 
greatest influence on the final guideline sentence? 


Respondent Group 

District Chief Probation 
Most Influential Participant Judges Officers 
Judge 94 (16.5%) 27 (31.0%) 
Defense attorney 5 (.1%) 0 
Probation Officer 44 (7.7%) 9 (10.3%) 
Prosecutor 427 (74.9%) 51 (58.6%) 
Total 570 87 


Note: This question appeared as Question 8 in the district judge and chief probation officer questionnaire; it was not 
asked of circuit judges. 


Narrative responses to open-ended questions also reflected frustration with the 
power and discretion held by prosecutors under the guidelines, and thirty-nine re- 
spondents (5%) said the one change they would make to the guidelines would be to 
reduce prosecutors’ discretion. The following comments are illustrative: 


The excessive power granted prosecutors by the guidelines scheme has resulted 
in a situation where the Court is viewed as a rubber stamp of the prosecutors’ 
determinations. Unwarranted recommendations are made in pleas under Fed. 
R. Crim. P. 11(e)(1)(B) and 11(e)(1)(C). Refusal to follow the recommenda- 
tions or rejection of the specific sentence agreements have no effect since the 
prosecution can bypass and defeat the goal of sentencing uniformity by filing 
custom-made informations. The waivers of indictments and simultaneous 
filings of informations have increased, therefore ensuring that the prosecutors’ 
sentencing criteria become the ultimate authority and the final decision. 


As a practical matter, prosecutors, by charging or not charging, by bargaining or 
not bargaining, and by making facts known—or failing to make facts known, 
control the ultimate sentence. Any system that permits such a result is wrong. 


Reduce the power of the U.S. attorney in determining the sentence vie their plea 
agreements. They have too much control of the guidelines by whic the court 
will be bound. 


One source of prosecutors’ power under the Sentencing Guidelines is the § 5K1.1 
(policy statement) motion, pursuant to which the government can move for a 
downwé ¢d departure based on a defendant’s “substantial assistance.” The majority 
of district judge (59%) and chief probation officer (55%) respondents said t..ey had 
had cases in which they believed a defendant substantially assisted, but the govern- 
ment did not make a § 5K1.1 motion. They generally agreed, however, that this oc- 
curred only infrequently. As Table 6 shows, most respondents think there are some 
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situations in which the judge should be permitted to depart downward for substan- 
tial assistance even in the absence of a government motion. 


Table 6 


Judge and chief probation officer views of circumstances under which a judge 
should be able to depart based on “substantial assistance” without a government 
motion 


Question: If the law were to be changed, under what circumstances do you think a judge 
should be allowed to depart based on substantial assistance without a government 


motion? 
Respondent Group 

District Circuit Chief Probation 
Response Judges Judges Officers 
Under no circumstances 106 (18.2%) 27 (19.7%) 31 (35.2%) 
Upon motion of the defendant 288 (49.4%) 72 (52.6%) 19 (21.6%) 
On the court’s own motion 324 (55.6%) 92 (67.2%) 48 (54.5%) 
Other 36 (6.2%) 5 (3.6%) 6 (6.8%) 


Note: This appeared as Question 17 in the district judge and chief probation officer questionnaire, and as Question 
13 in the circuit judge questionnaire. Percentages are calculated based on 88 chief probation officers, 583 district 
juc ges, and 137 circuit judges who provided at least one response to the question. Because respondents were asked 
to check all circumstances under which they thought a judge shouid be able to depart, the percentages do not add to 
100%. 


Forty-seven respondents described other circumstances under which substantial 
assistance departures should be permitted in the absence of a government motion. 
The most commonly mentioned circumstance, noted by nine respondents, was a 
situation in which a judge believes the government’s failure to make a substantial 
assistance motion is based on bad faith or vindictiveness. Eight respondents said 
they thought a judge should be permitted to make such a departure upon a recorn- 
mendation of the probation officer. Five respondents would permit substantial as- 
sistance departures in situations where the government admits the defendant fully 
cooperated but says the cooperation did not rise to the level of “substantial assis- 
tance.” No other circumstances were mentioned by more than three respondents. 

In response to a separate question, about two-thirds of district and circuit judges 
(69% and 65%, respectively), but fewer than half of chief probation officers (44%), 
agreed that Congress should amend 18 U.S.C. § 3553(e) to allow judges to sentence 
below a mandatory minimum for “substantial assistance” without a government 
motion. 


Plea bargaining 


According to respondents, one arena in which prosecutors exert undue influence in 
the sentencing process is through plea agreements. Chief probation officers iden- 
tified plea bargaining as the guideline area most in need of substantive change, and 
ten of eighty-six chief probation officers (12%) responding to the question about 
the one thing they would change about the guidelines cited the plea bargaining 
process. Judges expressed somewhat less concern about plea bargaining, with district 
judges ranking it fifth as a guidelines area requiring substantive change and circuit 
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judges ranking it sixth Despite the lower degree of concern, judges agreed with chief 
probation officers generally on many questions related to plea bargaining 

As Table 7 shows, large majorities of both district judges and chief probation 
officers —including 93% of the latter group—somewhat or strongly agreed with the 
statement that "Plea bargains are a source of hidden unwarranted disparity in the 
guidelines system 


Table 7 
Extent of agreement that plea bargains are « source of disparity 
under the 
Proposition Plea bargains are a source of hidden unwarranted dieparity in the 
guidelines eyeter 
ee) 
Drietrnes Otel Probation 
——=——————————————— == 
Mrongly agree 223 (4%) 52 (58.4%) 
Somewhat agree 202 (34.8%) (8%) 
Somewhat disagree 102 (17.6%) 4 (4.9%) 
Mrongly disagree 4 (9.9%) 2 (2.2%) 
Total ba " 


Now This question appeared os Question 11: in the Gist hadge ond chiel probation offer questionneie: «wes 
rot eked of circuit judges 


Narrative comments, mostly from chief probation officers, also expressed the 
view that the guidelines are manipulated through plea agreements and that this cre. 
ates disparities: 

The players manipulate the guidelines in plea agreements and judges rubber 
stamp the deal: 
Build in some stop gates to the wide range of plea bargaining The current plea 


bargaining in its liberal state is creating significant disparity in sentencing Per. 
haps in some manner the judges could be m ore restricted by the guidelines as to 


the type of plea agreement they could accept 


Limit ot more closely regulate plea agreements and stipulations on offense con. 
duct which defeat the intent of the guidelines 


In response to specific questions about plea agreement practices in their districts, 
nearly all (97%) chief probation officers reported that plea agreements in their dis- 
tricts contain stipulated facts (e.g, as to amount of drugs or whether a weapon was 
used), compared to 64% of district judges. Chief probation officers were also more 
likely than judges to say that stipulated facts in plea agreements frequently under. 
state offense conduct, as Table & shows 
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Table 8 
District judge and chief probation officer estimates of how offense 
conduct is understated in plea agreements with factual 
Question How frequently in caser with factual stipulations do the stipulations understate 
offense conduct? 
Respondent Group 

District Chief Probation 
Heaponee Judges Officers 
Very infrequently 199 (30.0%) «12 (14.6%) 
Somewhat infrequently 142 (30.7%) 22 (26.8%) 
About half the time 54 (11.7%) 17 (20.7%) 
Somewhat frequently 92 (19.9%) 17 (20.7%) 
Very frequently % (7.8%) 14 (17.1%) 
Total 46) 82 


Note This question appeared as « follow up to Question % in the district judge and chief probation officer question. 
naire. and wae answered only by those who reported that plea agreements in their districts contain stipulated facts. 


To get information about the extent to which judges review plea agreements, we 
asked district judges whether they ever “go behind” a plea agreement and rule 
against a prosecutor's recommendation that tends to lower a sentence by either 
stipulating facts or recommending the application, or nonapplication, of specific 
offense characteristics. About 75% of district judges said that they have done this, 
while 25% said that they have not. Judges who do go behind plea agreements in this 
way generally report that they do so infrequently, with only about 8% saying they do 
it somewhat or very frequently. 

Overall, then, these results suggest that respondents believe that parties often ma- 
nipulate the guidelines through plea agreements—in part by stipulating facts—and 
that judges rarely scrutinize or reject such agreements. With respect to solutions, we 
asked respondents for the extent of their agreement with two possible changes to the 
guidelines’ treatment of plea bargaining: (1) providing guidelines, rather than policy 
staternents, and (2) clarifying the court's discretion to reject a plea when it believes 
the facts or guidelines have been manipulated. As shown in Table 9, a majority of 
district judges and chief probation officers endorsed providing guidelines rather 
than policy statements for plea bargains, and a much larger majority of each group 
supported clarifying the court's discretion to reject a plea. 
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Table 9 
Extent of district udge and chief probation officer agreement with potential 
changes to uldelines treatment of plea bargains 
Respondent Group reed 
District Chiet Probation 
Judges Officers 
Potential Change Agree Disagree Agree Disagree 
The Sentencing Commission 
should guidelines, 
rather policy statements, 
concerning plea agreements. 318 (55.8%) 252 (44.2%) 59 (66.3%) 30 (33.7%) 
The guidelines should be 
amended to clarify the court's 
discretion to reject a plea 
when it believes the facts or 
guidelines have been 
manipulated. 468 (80.4%) 114 (19.6%) 83 (94.3%) 5 (5.7%) 


Note: Response categories (strongly agree, somewhat agree, somewhat disagree, strongly disagree) were collapsed to 
form one Agree and one Disagree category. These statements appeared in Question || in the district judge and chief 


probation officer questionnaire, they were not presented to circuit judges. 


Mandatory minimums and quantity-based sentences 

Responses to a number of questions suggest that respondents believe that many 
problems with the guidelines result from their interaction with congressionally im- 
posed mandatory minimum sentences. In response to the open-ended question 
about the one thing they would change about the guidelines, sixty-three respondents 
(9% )—nearly all of them judges—said they would eliminate mandatory minimum 
sentences. This is a high proportion given that a number of respondents apparently 
thought that comments about mandatory minimums were outside the scope of the 
question.' Examples of comments on mandatory minimums include: 


Remove minimum mandatory statutes that trump discretion. 


Do away with mandatory minimums. The guidelines generally work well and 
would work much better without mandatory minimums. 


Congress's continued efforts to impose mandatory sentences (e.g. 924 (c)) is 
clearly frustrating the commission's efforts to create equitable sentencing guide- 
lines. 


The guidelines are OK but mandatory minimum sentences are not. 


I would change the drug guidelines to reflect what is fair, thereby putting pres- 
sure on Congress to eliminate the mandatory minimums—which are the most 


serious problem in sentencing. 

Repeal of mandatory minimum sentences which are in conflict with Sentencing 
Guidelines. Mandatory minimum sentences are counterproductive to a guide- 
line system. 


L. Some respondents specifically noted that they assumed the question was not inviting comments 
about mandatory minimums. As one judge said, “! realize statutory mandatory minimums are not 
within this survey, and nothing can be fixed until that is.” 
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Do away with mandatory minimum sentences which skew the mandate of the 
U.S.S.C, 


Guidelines are fine, but are driven in too many cases by mandatory minimums, 
which should be—but won't—be gotten rid of. 


These comments reflect a view that the Sentencing Guidelines would work better 
and produce fairer results without mandatory minimum sentences. 

In a separate question, we asked respondents whether the Sentencing Guidelines 
should be “de-linked” from the statutory mandatory minimums, so that base of- 
fense levels and guideline ranges would be set independently of the mandatory 
minimums, As shown in Table 10, more than two-thirds of each respondent group, 
including 79% of district judges, somewhat or strongly agreed with this idea. 


Table 10 
Extent of judge and chief probation officer agreement with “de-linking” 
ye ape oe a = 


Proposition: The Sentencing Guidelines should be “de-linked” from the statutory mandatory 
minimum sentences (i.¢., the floors for base offense levels and guideline ranges 
should be set independently of the mandatory minimums) 


Respondent Group 

District Circuit Chief Probation 
Response Judges Judges Officers 
Strongly agree 292 (50.4%) 57 (43.5%) 39 (43.8%) 
Somewhat agree 164 (28.3%) 31 (23.7%) 20 (22.5%) 
Somewhat disagree 79 (13.6%) 24 (18.3%) 17 (19.1%) 
Strongly disagree 44 (7.6%) 19 (14.5%) 13 (14.6%) 
Total 579 131 89 


Note: This appeared as Question Id in the district judge and chief probation officer questionnaire, and as Question 
lc in the circuit judge questionnaire. 


It appears that one of respondents main concerns with mandatory minimum 
sentences for drug trafficking, and with guidelines based upon them, is that they are 
tied to the quantity of drugs involved in a criminal transaction. Circuit and district 
judges ranked the use of quantity as a sentencing factor first and second, respec- 
tively, as an area requiring substantive change. In addition, more than three- 
quarters of district and circuit judges, and more than 60% of chief probation 
officers, supported basing mandatory minimum sentences on factors other than 
drug quantity.’ 

In response to a specific question about the role of quantity in drug sentences, 
almost half of district judges (48%) and more than one-third of chief probation 
officers (38%) said that drug quantity should have a smaller effect on sentences than 
it currently does, while most of the remaining respondents said it should have the 
same effect. 


2 As one respondent pointed out, the phrasing of this question—which asked whether mandatory 
minimum penalties should be based on “factors other than the quantity of drugs involved” —was am- 
biguous regarding whether other factors should be considered in addition to or instead of drug quantity. 
At the very least, however, we can infer that those who answered affirmatively believe that mandatory 
minimum sentences should not be based solely on drug quantity. 
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We also asked district judges and chief probation officers what effect drug quan- 
tity should have on sentences relative to other culpability factors, such as role in the 
offense. The great majority of district judges thought that drug quantity should have 
the same (44%) or a smaller (39%) effect on sentences than should other culpability 
factors, while chief probation officers were more evenly divided as to whether quan- 
tity should have a greater (28%), the same (35%), or a smaller (37%) effect than 
other culpability factors. 


3, Other areas in which changes are supported 


In addition to the broad areas of concern described in Part 2, respondents identified 
changes they thought were needed in several more specific guideline areas; relevant 
conduct; standards of proof at sentencing; alternatives to incarceration; role in the 
offense; multiple counts; and stabilizing the guidelines system. In this section we 
discuss questionnaire responses relevant to each of these areas. 


Relevant conduct 


In response to the question asking for ranking of issues requiring substantive 
change, both district and circuit judges ranked relevant conduct among the top 
three, and chief probation officers ranked it fifth. When asked what one thing they 
would change about the guidelines, twenty-six respondents (4%)—most of them 
circuit judges—cited relevant conduct. 

Although the majority of respondents think the current relevant conduct guide- 
line is sufficiently clear about what conduct should be used to determine the appro- 
priate offense level, 60% of responding district judges, and 44% of chief probation 
officers, said that the current scope of relevant conduct is not appropriate.’ We 
asked respondents what conduct of an offender they thought should be considered 
relevant conduct for purposes of sentencing; the results are shown in Table 11. As 
shown in Table 11, about one-quarter to one-third of respondents expressed a pref- 
erence for a pure “charge offense” system, in which only conduct that was part of 
the offense of conviction is considered at sentencing. At the other extreme, fewer 
than 20% of district judges and chief probation officers thought acquitted conduct 
should be considered, although more than 70% of circuit judges thought it should. 
In addition to the types of conduct listed in Table 11, a small proportion of respon- 
dents who answered this question (4%) specified other types of conduct they 
thought should be considered for sentencing, with the highest number (five respon- 
dents) suggesting that conduct admitted by the defendant (e.g., in a plea agreement) 
should be relevant to sentencing even if not required for conviction. 


3. Some aspects of the relevant conduct guideline have been interpreted differently in different cir- 
cuits. Thus, respondents to our survey would likely have had different frames of reference when evalu- 
ating the scope of relevant conduct, depending on the circuit in which they were located. In addition, 
the questionnaire was administered before the Supreme Cour’ ‘on in United States v. Watts, No. 
95-1906, 1997 WL 2443 (U.S.), January 6, 1997, which held : ~encing court may consider ac- 
quitted conduct that is proven by a preponderance of the evic« 
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Table 11 
Judge and chief probation officer views on conduct that should be considered 
relevant for purposes of sentencing 
Question: In your view, what conduct of an offender should be considered “relevant conduct” 
for purposes of sentencing? 
MONO Gro 
District Circuit Chiet Probation 
Response Judges Judges | _ Officers 
Only conduct that was part of 
the offense of conviction 136 (38.5%) 40 (29.4%) 9 (25.0%) 
Charged brut dismissed conduct, 
proven at sentencing 65 (18.4%) 0 9 (25.0%) 
Uncharged conduct proven 
al sentencing 106 (30.0%) 0 11 (30.5%) 
Acquitted conduct proven 
at sentencitig 46 (13.0%) 9% (70.6%) 7 (19.4%) 


Total 353 13 % 


Note. This question appeared as Question 4 in the district judge and chief probation officer questionnaire and as 
Question 9 in the circuit judge questionnaire. Responses from district judges and chief probation officers came only 
from those who indicated that the current scope of relevant conduct is not appropriate. In analyzing the data, we 
treated the response categories as hierarchical—that is, if a response category further down on the table was marked, 
we assumed the respondent also meant to mark categories above it (and, in fact, most multiple responses did follow 
this hierarchy). Thus, the numbers reported for each category listed after “only conduct that was part of the offense 
of conviction” reflect the additional respondents who marked that category as well as each preceding category. For 
example, the 106 district judges noted under the category “uncharged conduct proven at sentencing” also marked, 
or were assumed to mark, “charged but dismissed conduct” and “conduct that was part of the offense of convic- 
tion,” but these respondents did not mark “acquitted conduct.” 


A majority of district and circuit judges, but not chief probation officers, agreed 
with three statements about relevant conduct: (1) that the current relevant conduct 
guideline increases offenders’ sentences too much for the behavior of their accom- 
plices or coconspirators; (2) that conduct beyond the offense of conviction should 
be given less weight than conduct that is part of the offense of conviction; and (3) 
that there should be a limit on the offense level increase for unconvicted conduct. 

On the whole, then, most respondents think some conduct beyond that required 
for conviction should be relevant to sentencing, but most would not go so far as to 
include acquitted conduct. In addition, most would not permit conduct that was 
not part of the offense of conviction to affect sentences to the same extent that con- 
victed conduct does. 

Finally, majorities of all three respondent groups, including 80% of circuit judges, 
agreed that offenders should be given notice before pleading guilty of what criminal 
conduct beyond the offense of conviction the government will ask the court to apply 
at sentencing. 


Standards of proof at sentencing 


Circuit judges ranked standards of proof at sentencing highly as an area requiring 
substantive change, although few cited it in response to the open-ended question 
about the one thing they would change about the guidelines. The current standard 
of proof for most factual matters at sentencing is “preponderance of the evidence.” 
We asked respondents whether this standard or another was most appropriate for 
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various types of information sought to be established; facts supporting the base of- 
fense level; facts supporting adjustments to the base offense level; facts supporting 
departures; facts of conduct outside the offense of conviction; and facts of conduct 
within the offense of conviction, 

Overall, respondents expressed strong support for the “preponderance of the evi 
dence” standard for all types of information, Consistent with previous responses 
about relevant conduct, however, almost a third of each group of respondents said 
that facts of conduct outside the offense of conviction should be subject to the more 
stringent “clear and convincing evidence” standard, A substantial minority of each 
group (18%-28%) also thought the “clear and convincing” standard should be ap- 
plied to facts supporting departures. 


Alternatives to incarceration 


Both district judges and chief probation officers ranked alternatives to incarceration 
fourth in importance as an area requiring substantive change; circuit judges ranked 
it eighth. When asked whether the guidelines appropriately identify offenders who 
should be eligible for alternatives to incarceration, about a third of district judges 
and chief probation officers said they do, while almost two-thirds of each group said 
that more offenders should be eligible for alternatives (only a small proportion 
thought fewer offenders should be eligible). 

Table 12 shows the types of offenders respondents think should be generally eli- 
gible for alternatives to incarceration. 


Table 12 
District and chief probation officer views of which offenders should be 
Ee be Chasen & nerenciion 


Question: To what classes of offenders do you think alternatives to incarceration should be 
made available? 


Respondent Group 
District Chief Probation 

Response Judges Officers 
First-time offenders generally 358 (63.5%) 46 (56.1%) 
Nonviolent offenders generally 266 (47.2%) 43 (52.4%) 
Nonviolent first-time offenders, 

except drug offenders 240 (42.6%) 37 (45.1%) 
Nonviolent first-time drug offenders 167 (29.6%) 23 (28.0%) 
All nonviolent first-time offenders 225 (39.9%) 30 (36.6%) 
Offenders with extenuating circumstances 

(e.g., illness, handicap, dependents) 376 (66.7%) 45 (54.9%) 


Note: This appeared as Question 26 in the district judge and chief probation officer questionnaire, and was not 
asked of circuit judges. Percentages are calculated based on 82 chief probation officers and 564 district judges who 
provided at least one response to the question. Because respondents were asked to check all categories they thought 
should be eligible for alternatives, the percentages do not add to 100%. 


Majorities of each group think alternatives to incarceration should be made avail- 
able to first-time offenders generally or to offenders with extenuating circumstances, 
such as illness, handicap, or dependents. In addition to the offender types shown in 
the table, sixty-three respondents specified other classes of offenders for whom al- 
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ternatives to incarceration should be made available, including youthful offenders 
and first-time nonviolent offenders with certain extenuating circumstances, Six re- 
spondents noted that determinations of whether alternatives would be appropriate 
should be made on a case-by-case basis. 

These responses focus on using offender characteristics to expand the availability 
of alternatives, Another approach, mentioned by several respondents in narrative 
comments, would be to expand the areas on the sentencing table for which alterna- 
tives would be an option. The following comments are illustrative: 


{1 would change] the almost total unavailability of probation, It should be avail- 
able in most cases, and this would have NOTHING to do with discretion or the 
other reasons we have the guidelines, 


Give the court discretion to impose probation in zones A, B & C and discretion 
to impose probation on first-time offenders not convicted of a class A or B fel- 
ony in zone C, 


Make alternatives to incarceration available for ranges up to twenty-four 
months—providing the defendant was a first offender, no arrests/convictions. 


To what extent should alternatives to incarceration serve as true substitutes for 
prison terms? We asked district judges and chief probation officers whether they 
thought the currently available alternatives—including intermittent confinement, 
community service, shock incarceration (“boot carnp”), fines, residential drug 
treatment, and intensive supervision probation—shou'd be allowed to substitute for 
none, all, or part of a prison term for eligible offenders. Most of the respondents 
said that fines should not be used as a substitute for prison, while most said that 
community confinement, shock incarceration, and home detention could be used as 
substitutes for some or all of a prison term. Among remaining alternatives, respon- 
dents’ views were more mixed as to whether a given alternative could be substituted 
for some, all, or none of a prison term 


Role in the offense 


Chief probation officers ranked role in the offense second in importance as an area 
requiring substantive change; district and circuit judges ranked it sixth and seventh, 
respectively. In response to an open-ended question, few respondents named the 
role guidelines as the one area they would change. 

We asked respondents to rate the importance of changes to the role guidelines 
previously proposed by the committee, including: (1) clarifying the distinction be- 
tween “minor” and “minimal” participant; (2) clarifying the distinction between 
“organizer/leader” and “manager/supervisor”; (3) allowing flexible adjustments for 
role based on a list of typical culpability factors; and (4) allowing role adjustments of 
more than four levels. Respondents rated the importance of each change on a scale 
of 1 to 7, with 1 denoting low importance and 7 denoting high importance. Overall, 
they rated each change as moderately important, with average ratings around the 
middle of the scale. District and circuit judges rated highest in importance having 
flexible adjustments for role in the offense, with average (mean) ratings of 4.8 and 
4.3, respectively. Chief probation officers, on the other hand, gave their highest av- 
erage rating (5.2) to clarifying the distinction between “minor” and “minimal” par- 
ticipant. 
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Multiple-count guidelines 


Circuit judges ranked the multiple-count rules fifth as an area requiring substantive 
change, while district judges ranked it eighth and chief probation officers ranked it 
twelfth. Few respondents cited this as the one area of the guidelines they would 
change, although both district judges and chief probation officers, when asked to 
rate the difficulty of various steps in the sentencing process, gave an average rating 
higher than the midpoint of the seven-point difficulty scale to “applying the multi- 
ple-count rules,” Only two other steps in the sentencing process—fashioning a de- 
parture and determining monetary loss in fraud cases—were assigned higher aver- 
age difficulty ratings by district judges. 

When asked specific questions about the multiple-count guidelines, the majority 
of district judges and chief probation officers (65% and 74%, respectively) said they 
thought the multiple-count guidelines are clear as to what counts are to be grouped 
together, and similar majorities (68% and 71%, respectively) said they agreed with 
the general approach of treating counts involving “substantially the same harm” 
differently from independent counts, as they are in the current guidelines. Most who 
did not agree with the current approach objected to the fact that basing sentences on 
the most severe counts results in some counts having no effect on the sentence. 


Stabilizing the guidelines 
While judges and chief probation officers clearly see a need for change in a number 
of guideline areas, they also desire a stable system that is not continually undergoing 
amendment. When we asked respondents to rate, on a | to 7 scale, the importance 
of each of sixteen potential changes to the guidelines, each group assigned one of its 
top five highest mean ratings to (1) amending the guidelines less frequently and (2) 
amending fewer guidelines per amendment cycle. 

Similarly, several respondents in narrative comments expressed the desire for a 
stable system. Examples include: 


Less frequent changes should be made. Permit the existing guidelines to be used 
for a while without constant tinkering. 


I think we should let the system work for a while without any changes. 


[I would change] the process of continual amendment—I would discontinue all 
amendments for at least five years. 


[I would change] nothing. A growing body of case law has developed in each 
circuit guiding guidelines decisions. Change for change’s sake merely upsets the 
predictability of the case law and creates more appeals until the case law covers 
the changes. 


I would require the Sentencing Commission to take a five-year vacation, per- 
mitting amendments during that period only to conform to changes in the law. 
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4. Areas of less concern among respondents 


+ ree eee we 2 rere 


In response to our question about guidelines areas requiring substantive change, 
certain issues ranked among the bottom half for all three respondent groups: ac- 
ceptance of responsibility; supervised release and probation; standards of appellate 
review; and retroactivity of guideline amendments. District and circuit judges also 
assigned low rankings to changing the criminal history guidelines, These patterns do 
not necessarily mean that respondents see no need for change in these areas—in 
fact, respondents supported proposed changes in several of the areas—but they sug- 
gest that respondents think changes in these areas should be given lower priority 
than changes in areas that received high rankings. Finally, although this area was not 
listed in the ranking question, responses from other questions reveal that respon- 
dents are generally pleased with the operation of the Chapter 2 offense guidelines. 


Offense guidelines 


When asked to rate on a | to 7 scale the importance of sixteen potential changes to 
the guidelines, all three groups of respondents assigned relatively low average rat- 
ings—below the midpoint of the scale—to decreasing the number of offenseguide- 
lines in Chapter 2 of the guidelines manual. In another question, where district 
judges and chief probation officers were asked to rate the difficulty of eighteen dif- 
ferent steps in the sentencing process on a | to 7 difficulty scale, both groups gave 
their lowest average difficulty ratings—all below 2.5—to (1) identifying the appro- 
priate offense guideline; and (2) determining the appropriate base offense level. 

These results suggest that respondents believe the offense guidelines function well 
mechanically and that their numbers are not excessive. Presumably of greater inter- 
est, however, is the fairness of sentences under the various offense guidelines. For 
the twelve most frequently used offense guidelines, we asked district judges and 
chief probation officers to rate the guidelines’ clarity and the fairness of sentences 
under them. Clarity—which we defined as the degree to which the terms and 
definitions in the guideline are understandable—was rated on a | to 5 scale with 1 
denoting low clarity and 5 denoting high clarity. Fairness of sentences—which we 
defined as the degree to which the guideline results in sentences that are neither too 
harsh nor too lenient relative to the offense conduct—was also rated on a 1 to 5 
scale, with | indicating the sentences were too lenient and 5 indicating they were too 
harsh. As Table 13 shows, respondents generally rated these offense guidelines high 
on the clarity scale, with all but one average rating above the midpoint of the scale. 
Guidelines rated least clear by both groups were those for money laundering and tax 
offenses. 
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Table 13 
District judge and chief probation officer ratings of clarity and fairness of 
frequently used offense guidelines 


Average Average 

Clarity Fairness 

Rating Rating 

Chief Chiet 
District Prob. District Prob. 
Judge Officer Judge Officer 

§ 2B1.1, Larceny, Other Forms of Theft 3.6 3.9 2.8 2.5 
§ 2B3.1, Robbery 3.8 4.3 2.7 2.6 
§ 2B5.1, Counterfeiting, Infringement of Copyright 3.5 3.7 2.8 2.9 
§ 2D1.1, Drug Manufacture, Import/Export, Trafficking 3.5 4.0 3.6 3.7 
§ 2D1.2, Drug Offenses Near rotected Locations 3.5 3.8 3.5 3.4 
§ 2D2.1, Unlawful Possession of Drugs 3,7 4.1 3.6 3.1 
§ 2F1.1, Fraud and Deceit; Forgery; et al. 3.3 3.3 2.7 2.5 
§ 2K2.1, Crimes Involving Firearms or Ammunition 3.4 3.4 3.1 2.9 
§ 2L1.1, Smuggling/Transporting/Harboring Illegal Alien 3.5 3.8 2.8 2.8 
§ 2L1.2, Unlawfully Entering or Remaining in U.S. 3.6 3.9 3.0 2.9 
§ 281.1, Laundering of Monetary Instruments 3.1 3.2 3.0 3.0 
§ 2T1.1, Tax Evasion, Tax Fraud 3.3 2.9 2.8 2.5 


Notes; The averages in this table are the means of the ratings. This appeared as Question 36 in the district judge and 
chief probation officer questionnaire and was not asked of circuit judges. 


Similarly, average ratings for fairness clustered around the midpoint of the fair- 
ness scale, indicating that sentences under these offense guidelines are considered 
neither too harsh nor too lenient. Drug guidelines—particularly those for drug 
manufacture and drug trafficking—were rated the most harsh by both groups. The 
view that these guidelines are somewhat too harsh may reflect respondents’ disap- 
proval of the effect of mandatory minimums on the guidelines, including their em- 
phasis on quantity-based drug sentences. 

Fraud guidelines were rated by both groups as among the most lenient. Answers 
to specific questions about the fraud and theft guidelines—based on the commit- 
tee’s interest in these areas—provide further insight into why respondents rate these 
guidelines as somewhat too lenient overall. 

These specific questions had to do with the role played by quantity of monetary 
loss in determining sentences for fraud and theft. Specific offense characteristics in 
each of these guidelines increase the base offense level according to the amount of 
monetary loss involved. We asked district judges and chief probation officers 
whether they thought the quantity of monetary loss should have a greater, the same, 
or a smaller effect on sentences for theft and fraud as it currently does. Just over half 
of each group said they thought the effect of quantity should remain the same for 
both types of offenses. Of the remaining respondents, chief probation officers more 
frequently said quantity should have a greater effect than a smaller effect, while dis- 
trict judges were fairly evenly divided as to whether they thought quantity should 
have a greater or smaller effect. 

On an issue slightly different from the overall effect of quantity on theft and fraud 
sentences, respondents apparently believe that the loss tables in the theft and fraud 
guidelines do not result in sentences that are appropriate relative to the size of the 
loss incurred. For both the theft and fraud guidelines, fewer than half of the re- 
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sponding district judges (47% and 45%, respectively), and only about a third of 
chief probation officers (34% and 32%, respectively) said the loss tables in these 
guidelines appropriately punish defendants. When asked to indicate what was inap- 
propriate about the tables, respondents from both groups most frequently noted 
that the tables underpunish defendants whose offenses involve large monetary losses. 
It appears, then, that respondents might favor reapportioning the effect of quantity 
on theft and fraud sentences. On the other hand, they did not strongly support 
merely broadening the monetary loss categories in these tables: when asked to rate 
the importance of this potential change on a scale from 1 (low importance) to 7 
(high importance), all three respondent groups assigned average ratings at or below 
the midpoint of the scale: the mean rating for district judges was 4.0; for circuit 
judges, 3.6; and for chief probation officers, 3.7. 

Thus, respondents are generally pleased with the offense guidelines but would 
like to see changes made to the guidelines that are based primarily on quantity. 


Acceptance of responsibility 


As a guidelines issue requiring substantive change, acceptance of responsibility was 
rated relatively low by each group of respondents. In addition, large majorities of 
district judges (73%) and chief probation officers (86%) reported that the accep- 
tance of responsibility guideline appropriately rewards early guilty pleas. 4 

When asked about specific potential changes to the acceptance of responsibility 
guidelines, however, the majority of district judges and chief probation officers 
agreed with the proposed changes. First, we asked whether the acceptance guidelines 
should provide separate reductions for (1) entry of a guilty plea; and (2) other indi- 
cators of acceptance of responsibility. About two-thirds of district judges and chief 
probation officers (62% and 69%, respectively) agreed with this proposal. Second, 
smaller majorities of each group (61% and 54%, respectively) said that a total of- 
fense level reduction of three levels for acceptance of responsibility should be per- 
mitted for all offenders, rather than only those at offense level 16 or greater. 


Supervised release and probation 


Respondents appear to be generally pleased with how supervised release and proba- 
tion work under the guidelines; all three groups ranked it very low as an area re- 
quiring substantive change, and few mentioned problems with supervised release or 
probation in response to open-ended questions. Answers to the two specific ques- 
tions we asked of district judges and chief probation officers about these issues re- 
veal that large majorities of each of these groups (86% and 84%, respectively) be- 
lieve that violations of probation and supervised release should be treated equiva- 
lently, and that about two-thirds of district judges (64%), but only one-third of 
chief probation officers (36%) believe that a violation of probation should require 
the offender to be sentenced within his/her original guideline range rather than the 
current revocation guideline range. 


4. Most of those who did not think this guideline appropriately rewards early guilty pleas said that it 
rewards such pleas too little, rather than too much. 
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Appellate issues 


All three groups of respondents ranked standards of appellate review relatively low 
as an area requiring substantive change, and few noted a,»pellate review as a prob- 
lem in response to open-ended questions. When asked whether the current “clearly 
erroneous” standard of review for determination of facts in guideline cases is appro- 
priate, more than 85% of district judges, circuit judges, and chief probation officers 
said that it was. Slightly smaller majorities of each group (70%, 68%, and 85%, re- 
spectively) reported that the “due deference” standard for review of application of 
the guidelines to facts is appropriate. For both questions, those who did not think 
the standard of review was appropriate most frequently cited a preference cor an 
“abuse of discretion” standard. 

As with other issues that were ranked relatively low as areas requiring substantive 
change, there were several statements or changes about appellate review that most 
respondents agreed with. Table 14 shows statements about appellate review that 
were presented to some or all groups of respondents, and the number and percent- 
age of respondents agreeing with each. The great majority of district judges and 
chief probation officers believe that district judges should have more authority, and 
more time, to correct their own errors in sentencing. In addition, majorities of each 
group (district judges, circuit judges, and chief probation officers) agree that: (1) 
when courts of appeals have split on an issue, the Sentencing Commission should 
clarify its intent through guideline amendments; (2) there should be no post- 
conviction collateral review of sentences under the guidelines; and (3) waivers of 
appeal should be used more frequently. Furthermore, 83% of circuit judges believe 
that sentence agreements in plea bargains ordinarily should be binding and not re- 
viewable. 

The table also shows that the majority of circuit judges believe that the number of 
guideline sentence appeals is unduly burdensome on appellate judges. In contrast, in 
response to another question asking them to rate the difficulty of deciding appeals 
relating to various guidelines and issues, circuit judges overall assigned difficulty 
ratings at or below the midpoint of the difficulty scale. These responses, combined 
with the fact that circuit judges did not consider appellate review standards to be a 
priority area requiring substantive change, suggest that it is the sheer number of ap- 
peals, rather than their type or the review standard applied, that circuit judges would 
like to see changed. One way to decrease the number of appeals would be to increase 
the use of waivers of appeal, which was supported by the majority of circuit judges. 
In addition, in response to an open-ended question about what one change they 
would make to reduce any burden from appellate review of sentences, the largest 
proportion of circuit judge respondents (17%) cited making appellate review dis- 
cretionary. 
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Table 14 
Extent of agreement with statements about appellate review of guideline 
sentences 


Respondent Group 


District Circuit Chief Probation 
Response Judges Judges Officers 


The circumstances under which 
a district court can correct its 
own errors should be expanded. 538 (92.1%) n/a 82 (94.3%) 


The time period within which 
a district court can correct its 
own errors should be expanded. 498 (85.6%) n/a 81 (94.2%) 


When courts of appeals have 

split on an issue, the U.S.S.C. 

should clarify its intent through 

guideline amendments. 455 (78.2%) 113 (81.3%) 73 (83.9%) 


There should be no post- 
conviction collateral review 
of sentences under the guidelines. 417 (72.1%) 81 (59.6%) 43 (51.8%) 


Courts of appeals decisions 
provide adequate guidance 
for district court sentencing. 393 (67.4%) n/a 63 (72.4%) 


Waivers of appeal should be 
used more frequently. 366 (67.2%) 81 (62.3%) 52 (63.4%) 


Waivers of appeal should be 
used less frequently. 155 (29.8%) 40 (24.2%) 22 (26.8%) 


Sentence agreements in plea 
bargains should ordinarily be 
binding and not reviewable. n/a 113 (83.1%) n/a 


The number of guideline 
sentence appeals is unduly 
burdensome on appellate judges. n/a 88 (63.3%) n/a 


Waivers of appeal should not 
include ineffective assistance of 
counsel in pleading guilty. n/a 80 (61.0%) n/a 


Waivers of appeal should not 
include appeal of upward 
departures. n/a 67 (51.1%) n/a 


The appellate burdens created 
by the Sentencing Reform Act 
have leveled off or are decreasing. n/a 67 (51.1%) n/a 


Appellate review of guideline 

sentences should be limited to 

cases in which the court of appeals 

grants leave to appeal. n/a 66 (48.1%) n/a 


Note: This appeared as Question 32 in the district judge and chief probation officer questionnaire and as Question 5 
in the circuit judge questionnaire. As indicated, there were some differences in the statements presented in the two 
surveys; statements below the line were presented only to circuit judges. Statements above the line are listed in de- 
scending order according to the number of district judges that agreed with them; below the line, statements are 
listed in descending order according to the number of circuit judges that agreed with them. The table shows the 
number and percentage of each group agreeing (either somewhat or strongly) with each statement. 
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Criminal history 
Chief probation officers ranked criminal history sixth ae an area requiring substan 
tive change, while district and circuit judges placed it at of near the bottom of their 
rankings In addition, when asked to rate on a | to 7 scale the importance of various 
potential changes to the guidelines, all three groups assigned their lowest average 
importance rating to decreasing the number of criminal history categories Deter 
mining the relevant criminal history category aleo received a low average level of 
difficulty rating from both district judges and chief probation officers, who were 
asked to rate the difficulty of various steps in the sentencing process 

Sikenth dem Gunmen amen tie aumento ta to eaten 
criminal history categories is appropriate and that the criminal history guidelines 
are relatively easy to apply. answers to other questions suggest that respondents be 
lieve certain changes to the criminal history guidelines should be made In particu 
lar, more than 90% of district judges and chief probation officers agreed that (1) 
criminal history points should rely more on the nature of the prior offense than on 
prior sentence length, and (2) prior violence should be given more weight in crimi 
nal history scoring These responses reflect a view that offenders with a history of 
violent crime should be sentenced more severely than they currently are. and more 
severely than those without a history of violence 


Retroactivity of guideline amendments 

All three groups assigned relatively low rankings to retroactivity of guideline 
amendments as an area requiring substantive change When asked whether they 
thought amendments to the guidelines should be made retroactive. a slight majority 
(53%) of district judges said no, while larger majorities of circuit judges and chief 
probation officers (69% each) said yes Even those who said amendments should be 
made retroactive under some circumstances, however. tended to say thee should be 
done infrequently Factors that all three groups thought should be of primary con. 
cern when determining whether an amendment should be made retroactive were 
(1) fairness to incarcerated offenders, and (2) the rationale for the amendment. 


5. Respondents’ evaluations of various 
_ participants in the guideline process 


RR a a 


actinecochahuttn@tmentaaee 

asked respondents for their evaluations of the level of guideline knowledge of van 
ous participants in the sentencing process, including judges probation officers, and 
attorneys. We also asked for their views of how well the Sentencing Commission 
and the Judicial Conference have kept the judiciary informed about guideline 


changes and responded to judges concerns about the guidelines: 


S The Federal Sentencing Guidelines A Report on the Operation of the Guidelines System and 
Short Term Impacts on Disparity in Sentencing, Use of Incarcerstion. and Provecutorial Discretion 
and Plea Bargaining | nited Mate: Sentencing Commumon December 199) 
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Participants’ levels of knowledge 
Tables 15 and 16 show chief probation officer and district judge ratings of the level 


of guideline knowledge of district judges, probation officers, assistant U.S. attorneys, 
federal public defenders, CJA panel attorneys, and private defense attorneys. 


Table 15 
Chief probation officer ratings of participants’ guidelines knowledge 


Participant Racetlent Very Good Pair Poort Very Poor 
District lidges 19 (15.1%) = 56 (65.1%) 1S (17.4%) = 2 (2.9%) 0 

Probation Officers 67 (761%) = 2 (23.9%) 0 0 0 

Asst US Attorneys 7 (8.1%) 4) (47.7%) =—s 4s (99.5%) — 3 (5.5%) 2%) 
Fed Public Defenders (38.9%) = 3s (45.8%) 9 (12.5%) «61 (14%) %) 
CIA Panel Attorneys 0 15 (17.4%) «49 (570%) 19 (22.1%) 3 (3.5%) 
Private Attorneys 2 (24%) —-7 (9%) (45.9%) 59 (SRAM) 4 (4.7%) 


iin 


ove: This appeared co Question 37 tn the district judge ond chief probetion officer questionnsire, ond wes net 
sebed of corcuit pudgee 


Table 16 
District judge ratings of participants’ guidelines knowledge 


Particepant Excellent ‘Very Good Fait Poot Very Poor 
Dretrict lodges 117 (21.1%) 552 (63.5%) =) (146%) «4 07%) 0 

Probation Officers 395 (58.4%) 206 (35.9%) 32 (56%) 1 (0.2%) 0 

Asst US Attorneys 109 (190%) 922 (56.2%) 128 (22.9%) 19 (2.5%) 1 (0.2%) 
Ped. Public Defenders 148 (28.6%) 293 (56.6%) 69 (19.9%) 7 (1.4%) 1 (0.2%) 
CIA Panel Attorney: 52 (56%) «164 (28.9%) 284 (50.0%) 7H (19.7%) 10 (1.8%) 
Private Attorneys 29 (5.1%) —-199 (24.6%) 260 (45.9%) 113 (20.0%) 25 (4.4%) 


As these tables show, both of the groups generally rated probation officers, dis- 
trict judges, assistant U.S. attorneys, and federal public defenders as having excellent 
or very good knowledge of the Sentencing Guidelines. Within this grouping, proba- 
tion officers received the most favorable ratings and assistant US. attorneys the least 
favorable. CJA panel attorneys and private defense attorneys were generally rated as 
having fair or poor knowledge of the guidelines. These results are largely consistent 
with those from the Commission's 199! inquiry and suggest that private defense 
attorneys have not greatly improved in their level of guideline knowledge over the 
last five years. 

Also consistent with these responses, more than 80% of district judges and chief 
probation officers said they think that more guidelines education and training is 
needed for CJA and private defense attorneys. Respondents generally supported 


Results of the FIC Survey on the Sentencing Guidelines 


further guidelines education for all groups, but smaller majorities agreed there was a 
need tor such education for the groups that were rated as having higher current lev- 


els of guideline knowledge. 


Responsiveness of Sentencing Commission & Judicial Conference 


More than three-quarters of each respondent group (district judges, circuit judges, 
and chief probation officers) agreed that the Sentencing Commission and the Judi- 
cial Conference have kept the judiciary adequately informed about pending 
amendments to the guidelines. Respondents were less likely to agree that the two 
bodies have adequately responded to judges’ concerns about the guidelines: fewer 
than two-thirds of each group agreed that the Sentencing Commission adequately 
responds to judges’ concerns about the guidelines, while the percentages agreeing 
that the Judicial Conference adequately responds to such concerns were 56% 
(district judges), 59% (circuit judges), and 88% (chief probation officers). Although 
these percentages are lower than those agreeing that the judiciary is kept adequately — 
informed, they still reflect a majority of respondents who believe the Sentencing 
Commission and Judicial Conference are sufficiently responsive to judges’ concerns. 
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Appendix A 
Questionnaires 


District Judge and Chief Probation Officer Questionnaire, 29 
Circuit Judge Questionnaire, 51 
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District Judge and Chief Probation Officer Questionnaire 
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The United States Sentencing Guidelines 


A Survey of U.S. District Judges and Chief Probation Officers 


Purpose of the Survey 


In December 1995, the Committee on Criminal Law of the Judicial Conference of the United States 
uested that the Federal Judicial Center survey all appellate and district judges and all chief probation 

officers regarding their views of, and experiences with, the federal sentencing guidelines. The purpose of this 
survey is to yield current, reliable, and representative information from those within the judicial branch who 
routinely work with the sentencing guidelines about how the sentencing guidelines are currently operating, 
and how they might be made simpler, more flexible, and less burdensome. Such information will be useful to 
the Committee and the U. S. Sentencing Commission as they consider whether to recommend or promulgate 
= to the guideline structure or to specific guidelines. A separate questionnaire is being sent to circuit 
judges. 


Confidentiality 


The Federal Judicial Center will report only aggregate responses from this survey. No answers or 
comments will be attributed to any particular individual. The code number on the back of the questionnaire, 
known only to the researchers, will be used to analyze the survey responses in light of other relevant 
information that is readily available to us and for which we need not burden you (such as whether you served 
on the bench before the guidelines took effect, and the types of cases that come before you most frequently 
for sentencing). It will also be used to follow up with those who do not respond. 


Overview 


Though the questionnaire appears quite lengthy, we have designed it to minimize the amount of time 
it takes to complete. The questionnaire has four sections: (1) Statutory and Structural Aspects of the Federal 
Sentencing Guidelines; (2) Major Guidelines Issues; (3) Specific Chapter 2 Guideline Provisions; and (4) 
Other Issues. It may be useful to have a copy of the Guidelines Manual with you for reference while 
completing the —. Unless otherwise indicated, if you are a judge, your answers should be based 
on your personal experiences with guideline sentencing, rather than what you have observed or been told by 
others. If you are a chief probation officer, please complete the questionnaire yourself and/or have it 
completed by the member(s) of your staff most familiar with the guidelines. 


Returning the Questionnaire 


To allow time for preliminary analysis and report writing before the June Committee meeting, 
wewould greatly appreciate your completing this questionnaire and returning it to us by . If you 
have questions, please call Scott Gilbert or Molly Johnson at (202) 273-4070. 
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I. Statutory and Structural Aspects of the Federal Sentencing 
Guidelines 


Certain aspects of the federal sentencing guidelines are set or constrained by statute. Other structural 
and policy issues are within the purview of the U. S. Sentencing Commission. In this section, we ask for 
your opinion about some of the major structural and policy issues in the sentencing guidelines. 


1. Below is a list of possible changes to the statutes that control various aspects of the guidelines. For each 
potential change, please circle the number that best reflects your view. 


Strongly Somewhat Somewhat Strongly 


Agree Agree Disagree Disagree 


la. Congress should expand the “safety valve” (i.e., 18 U.S.C. § 3553(e) and 
USSG §5C1.2) so that more defendants would be eligible for sentence 
reductions under its provisions. | 2 3 4 


lb. Congress should amend 18 U.S.C. § 3553(e) to allow judges to sentence a 
defendant below the applicable statutory mandatory minimum to reflect a 
defendant's “substantial assistance,” even if the government does not make 
such a motion. l 2 3 4 


Ic, Congress should amend 28 U.S.C. § 994(b)(2) to allow broader ranges in the 
final Sentencing Table. l 2 3 4 


Id. The sentencing guidelines should be “de-linked” from the statutory mandatory 
minimum sentences (i.e., the floors for base offense levels and guideline 


ranges should be set independently of the mandatory minimums). l 2 3 4 
le. Congress should base mandatory minimum penalties for drug sentences on 
factors other than quantity of drugs involved. l 2 3 4 


If. Congress should amend 18 U.S.C. § 3742(e) to limit appellate review of 
guideline sentences. l 2 3 4 


2. The following list describes specific ways in which the sentencing guidelines might be simplified or 
improved within the constraints of current law. Please rate, by circling the appropriate number on each 
line, the importance of each potential change. 


_Potential Change to the Guidelines Importance of Change 
Low High _ 


2a. Provide clearer and more consistent terms and 
definitions throughout the guideline manual. l 2 3 4 5 6 7 


2b. Decrease the number of offense guidelines in Chapter 2. l 2 3 4 5 6 7 


2c. Broaden the monetary loss categories in the fraud and 
theft tables to create larger categories and greater offense 1 2 3 4 5 6 7 


level increases between categories. 


2d. Provide fewer specific offense characteristics (SOCs) 
per guideline. l 2 3 4 5 6 7 
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Potential Change to the Guidelines 


Importance of Change 


Low High 
2e. Decrease the number of criminal history categories. ] 3 4 5 7 
2f. Amend policy statement 5K1.1 to permit judges to 
sentence below the applicable guideline range to 
reflect a defendant's “substantial assistance” even if 
the government does not make such a motion (Note: 
any mandatory minimum statutes would still apply). l 3 4 5 7 
2g. Move some of the more generic SOC adjustments (e.g., 
weapon use, victim injury) to Chapter 3, where they 
could apply to more offenses. l 3 4 5 7 
2h. Decrease the number of offense levels on the final 
sentencing table. l 3 4 5 7 
21. Provide greater guidance on circumstances warranting 
departure. l 3 4 5 7 
2). Provide greater guidance on the mechanics of 
resentencing. l 3 4 5 7 
2k. Amend the guidelines less frequently. ] 3 4 5 7 
21._Amend fewer guidelines per amendment cycle. l 3 4 5 7 
2m. Reduce the number of cross-references. ] 3 4 5 7 
2n. Consolidate similar guidelines. l 3 4 5 7 
20. Increase the availability of downward departures. l 3 4 5 7 
2p. Increase the availability of upward departures. l 3 4 5 7 


II. Major Guidelines Issues 


Supervised Release; (L) Appellate Issues; and (M) Retroactivity. 


A. 


This section asks for your views on 13 major issues relating to the sentencing guidelines, including 
(A) Relevant Conduct/Real Offense Sentencing; (B) Quantity as a Sentencing Determinant; (C) Plea 
Bargaining; (D) Role in the Offense; (E) Acceptance of Responsibility; (F) Departures; (G) Multiple Counts; 
(H) Criminal History; (I) Determining the Sentence; (J) Alternatives to Incarceration; (K) Probation and 


Relevant Conduct 


Under Guideline §1B1.3, the “relevant conduct” of an offender, which may be different from that required 
for conviction, may be taken into account in sentencing. This set of questions relates to relevant conduct. 


3. 


Is the relevant conduct standard in §1B1.3 sufficiently clear about what conduct should be used to 


determine the appropriate offense level? 
Please check one. Yes 


No 
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4. Is the current scope of relevant conduct appropriate? 


Please check one. Yes 


No ---> In your view, what conduct of an offender should be considered “relevant 
conduct” for purposes of sentencing? (Please check all that apply.) 


Conduct that was part of the offense of conviction 


____.. Charged but dismissed conduct, proven at sentencing 
____._ Uncharged conduct proven at sentencing 

____.. Acquitted conduct proven at sentencing 

____.. Other. --> Please specify: 


5. Please circle the numbers indicating the extent to which you agree or disagree with the following 
Statements. 


Strongly Somewhat Somewhat Strongly 
Agree _Agree__Disagree__Disagree_ 


Sa. The current relevant conduct guideline increases offenders’ sentences too 


much for the behavior of their accomplices or co-conspirators. l 


Sb. The relevant conduct guideline should be changed so that conduct beyond the 
offense of conviction is given less weight than conduct that is part of the 
offense of conviction. 1 2 3 4 


jw 
w 
a= 


5c. Offenders should be given notice, before pleading guilty, of what criminal 
conduct beyond the offense of conviction the government will ask the court to l 2 3 4 


use in sentencing. 


5d. There should be a limit on the offense level increase for unconvicted conduct. l 


It 
Ww 
> 


B. Quantity as a Sentencing Factor 


Some guidelines look to quantity (e.g., of drugs or money) as a factor to consider in determining the 
sentence. This set of questions seeks your views on the role of quantity under various guidelines. 


6. Drug Guidelines 


By statute, the Drug Quantity Table in §2D1.1 uses quantity of drugs to determine che base offense level for 
sentencing drug-related crimes. Please circle the words in the following statemet..s that best reflect your view. 


Circle one 
a greater 

Quantity of drugs should have the same effect on sentences for drug trafficking as [than] it currently does. 
a smaller 


Circle one 
a greater 


Quantity of drugs should have the same effect on sentences for drug trafficking as [than] role in the offense or other 
culpability factors do. 
a smaller 
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7. Guidelines for Crimes Involving Money (e.g.. Theft, Fraud) 


7a. Specific offense characteristics in §2B1.1 (Larceny) and §2F1.1 (Fraud & Deceit) increase the base offense level for 
these crimes according to the amount of monetary loss involved. Please circle the words in the following statements 
that best reflect your view. 


Circle one 
a greater 
Quantity of monetary loss should have the same effect on sentences for theft as [than] it currently does. 


a smaller 


Circle one 
a greater 
Quantity of monetary loss should have the same effect on sentences for fraud as [than] it currently does. 


a smaller 


7b. Does the loss table in §2B1.1 appropriately punish defendants for theft offenses? 
Please check all that apply. 
Yes 


No, it places too much emphasis on the amount of monetary loss. 


_._—-—*‘No, ¥ overpunishes defendants whose offenses involve large monetary losses. 
No, it underpunishes defendants whose offenses involve large monetary losses. 
No, it overpunishes defendants whose offenses involve small monetary losses. 


No, it underpunishes defendants whose offenses involve small monetary losses. 


7c. Does the loss table in §2F1.1 appropriately punish defendants for fraud offenses? 


Please check all that apply. 
Yes 


No, it places too much emphasis on the amount of monetary loss. 


_._—smNN, it overpunishes defendants whose offenses involve large monetary losses. 
No, it underpunishes defendants whose offenses involve large monetary losses. 
No, it overpunishes defendants whose offenses involve small monetary losses. 


No, it underpunishes defendants whose offenses involve small monetary losses. 
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C. Plea Bargaining 
This section asks about plea bargaining practices in your district and about your views of plea 
bargaining under the guidelines. 
8. Under the sentencing guidelines, which of the following participants generally has the greatest 
influence on the final guideline sentence? 


Please check one. 
__. Judge 


__. Defense attorney 
__. Probation officer 
___. Prosecutor 
9. Doplea agreements in your district contain stipulated facts (e.g., as to amount of drugs in drug 
trafficking cases, whether a weapon was present, amount of loss in a fraud case)? 
Please check one. No 


Yes ---> How frequently in cases with factual stipulations do the stipulations 
understate offense conduct? 


Very infrequently 
Somewhat infrequently 
About half the time 
Somewhat frequently 
Very frequently 


10. [FOR JUDGES ONLY]: Do you ever “go behind” a plea agreergent—that is, rule against a 
recommendation made by the prosecutor that tends to lower the sentence either by stipulating facts or 
recommending the application or non-application of specific offense characteristics? 


Please check one. No 


Yes ---> How frequently do you do this in cases with plea agreements? 


Very infrequently 
Somewhat infrequently 
About half the time 
Somewhat frequently 
Very frequently 


11. Please indicate the extent to which you agree or disagree with each of the following statements. 


Strongly Somewhat Somewhat Strongly 
Agree Agree Disagree Disagree 


lla. The sentencing guidelines give too much discretion to prosecutors. l 2 3 4 


11b. The Sentencing Commission should provide guidelines, rather 
than policy statements, concerning plea agreements. l 2 3 4 


llc. Plea bargains are a source of hidden unwarranted disparity in the guidelines 
system. ] 2 3 4 


11d. The guidelines should be amended to clarify the court’s discretion to reject a 
plea when it believes the facts or guidelines have been manipulated. l 2 3 4 
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Dd. 
12. 


E. 


13. 


14. 


15. 


The is a list of potential A 
1.4). Please indicate, by circling the appropriate number on each line, the importance of that change 


_Fetentiod Chonge to the Rete Guideline _ 


12a. Clarify the distinction between “minor and “minimal” 
——— aia, ‘ 


12b Clarify the distinction between “organizerfleader” and 
a 


12c Assuming such an were Matutorily 
allow a adjustment (eg. 1-4 


) for role based on a list of typical culpability 
criteria (e.g . whether offender recruited others ot 


12d Increase the range of adjustments based on role in the 


Acceptance of Responsibility 


Does the Acceptance of Responsibility guideline (§3E1! 1) appropriately reward early guilty pleas’ 
Please checkone. — - Ys 

-.—. NO, it rewards early pleas too much 

_... NO, it rewards early pleas too little 
STEED SEEDS DEY SOG EO aD Ca 
Please checkone. Yes 

oe, & 
Siiccasss 
Please checkhome. _ Yo 

om, Ge 
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16 Have you had cases in which you believe a defendant substantially assisted,” but the government did 
not make 4 §5K1.! motion’ 


Please check one 
_ No 


_.. Yes <-> How frequently does this ooour? 


17. If the law were to be under what circumstances do you think a judge should be allowed to 


assistance without a government motion? 


Criminal Act was Aberrant 
havior for Of 4. Li L} ‘on i) 
Offender is Sole Provider for 
ae L} LJ) i) 
Combinations of specific offender 
Li iL) al Lj 
LJ iJ LJ iJ) 
iL) LJ LJ) LL} 
i) Lj Lj LJ) 
G. Multiple Counts 


19. The multiple count guidelines (§5D1.1-1.5) group together counts that involve “substantially the same 
harm” for purposes of sentencing. 
19a. Is the guideline clear as to what counts are to be grouped together” 


Yes 
No 


19%. Do you think that counts involving “substantially the same harm” should be treated differently from independent 
counts, as they are in the current guidelines” 


_.. Yes 

_. No --> What problems do you see with this approach? 
Check all that apply. 
__. | disagree with how the counts are grouped together. 


_. The multiple count rules result in sentencing for related counts being based 
only on the most severe counts, with some other counts not affecting the 
sentence 


__ Other. ---> Specify: 
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H. Criminal History 


20. Based on your experience, please indicate, by circling the appropriate number on each line, the extent 
to which you agree or disagree with each of the following statements regarding the criminal history 


guidelines (Chapter 4A). 


COT, 


Strongly Somewhat Somewhat Strongly 
Agree___Agree_Dissares_Dissaree_ 
20a. Criminal history points should rely more on the nature of the prior ' ; 3 4 
20b. Prior violence should be given more weight in criminal history ' : 3 4 
20c. In general, the criminal history scores for offenders with violent ' , , 4 
20d. In general, the criminal history scores for offenders with non-violent ' F , 4 
___ Dio offenses are appropriate. = 
20e. The criminal history score adequately distinguishes between violent , . , 4 
20f. Prior misdemeanor offenses and other minor violations have a I . 3 : 
___ disproportionate effect on criminal history category. 
20g. The criminal history guidelines adequately protect society from the , , 3 4 
——_—_more dangerous offenders. —_ 
20h. ne een ee , , 3 4 


I. Determining the Sentence 


21. Please rate the following steps in the sentencing process in terms of their overall difficulty. Circle the 


number on each line that best reflects your view. 


Level of Difficulty 
Low __High _ 
21a. Identifying the iate offense guideline = 3 4 5 = 
2 1b. Determining the appropriate base offense level l = 4 5 6 7 
Ic. ini ity in drug cases l 2 3 4 5 = 
21d. Determini loss in theft cases —_= 3 4 5 6 7 
2le loss in fraud cases —_— 3 4 5 = 
2if ific offense characteristics l 2 3 4 5 sill 
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Level of Difficulty 
Low High — 

2 ig. Determining role adjustments | 2 3 4 5 6 7 
21h. Determining criminal history category | 2 3 4 5 6 7 
21i. Understanding and applying appellate case law on 

guideline sentencing I 2 3 4 5 6 7 
21). Applying the acceptance of responsibility guideline I 2 3 4 5 6 7 
21k. Identifying issues and disputes before sentencing l 2 3 4 5 6 7 
211, Calculating the final guideline range | 2 3 4 5 6 U 
21m. Articulating reasons for a specific sentence l 2 3 4 5 6 7 
21n. Fashioning a non-5K1.1 departure and supporting 

rationale l 2. 3 4 5 6 7 
210. Determining the appropriate Guideline Manual under 

applicable ex post facto principles l 2 3 4 5 6 7 
2lp. Adjudicating requests for retroactive application of 

subsequent guideline amendments l 2 3 4 5 6 7 
21g. Applying the multiple count rules l 2 3 4 5 6 7 
21r. Applying clarifying amendments under §1B1.11 l 2 3 4 5 6 ] 


22. The standard of proof for most factual matters at sentencing is “preponderance of the evidence.” In the 
table below please indicate, by circling the appropriate number on each line, what you think the 
standard of proof should be for each type of information sought to be established. 


Substantial 
evidence (not Clear and Beyond a 
necessarilya | Preponderance —_ convincing reasonable 
preponderance) _ of the evidence evidence doubt 

22a. Facts establishing base offense level l 2 3 4 
22b. Facts supporting adjustments to the base offense level l 2 3 4 
_22c._ Facts supporting departures 2 3 ‘ 
22d. Facts of conduct outside the offense of conviction l 2 3 4 
22e. Facts of conduct within the offense of conviction l 2 3 4 
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23. Have you ever had a case in which the application of a cross-reference resulted in a sentence that you 
thought was too harsh relative to the offense of conviction? 


Please check one. No 


Yes ---> How frequently does this occur in cases with cross-references? 


Very infrequently 
Somewhat infrequently 
About half the time 
Somewhat frequently 


Very frequently 


24. Have you ever had a case in which the —r? of a cross-reference resulted in a sentence that you 
thought was too lenient relative to the offense of conviction? 


Please check one. No 


__. Yes ---> How frequently does this occur in cases with cross-references? 


Very infrequently 
Somewhat infrequently 
About half the time 
Somewhat frequently 


Very frequently 


J. Alternatives to Incarceration 


The sentencing guidelines provide alternatives to incarceration for some offenders. This section asks 
for your views on the guidelines’ treatment of alternatives to incarceration. 


25. Do the sentencing guidelines appropriately identify offenders who should be eligible for alternatives to 
incarceration? 


Please check one. 
Yes 


____ No, fewer offenders should be eligible. 
____ No, more offenders should be eligible. 


26. To what classes of offenders do you think alternatives to incarceration should be made available? 
Please check all that apply. 


____ First-time offenders generally 

___ Non-violent offenders generally 

—_. Non-violent first-time offenders, except drug offenders 

__. Non-violent first-time drug offenders 

—_ All non-violent first-time offenders 

—__. Offenders with extenuating circumstances (e.g., illness, handicap, dependents). 
—. Other. ---> Please specify: 
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27. 


28. 


29. 


30. 


The guidelines now allow some alternatives to incarceration to substitute for some or all of an 
offender’s prison sentence. Please indicate whether you think the following alternatives to 
incarceration should be permitted to substitute for some, all, or none of a prison term for offenders 
identified as eligible for alternatives to incarceration. 


Substitution for Substitution for 
No substitution some of prison __ alll of prison 


for prison _term term 
27a. Intermittent confinement l 2 3 
27b,. Community confinement l 2 3 
27c. Home detention l 2 3 
27d. Community service l 2 3 
27e. Shock incarceration (“boot camp”) l 2 3 
27f. Fines l 2 3 
27g. Residential drug treatment l 2 3 
27h, Intensive supervision probation l 2 3 
Supervised Release and Probation 
Generally speaking, should violations of probation and supervised release be equivalent? 
Please check one. — TT 
No 


Should a violation of probation require the offender to be sentenced within: 
Please check one. His/her original guideline range? 


The current revocation guideline range? 


Appellate Issues 


By statute (18 U.S.C. § 3742(e)), the current standard for appellate review of the determination of 
facts in a guideline case is “clearly erroneous.” Do you think this standard is appropriate? 

Please check one. __.—sédY2S«. 

No. ---> What standard of review do you think is appropriate? 


__.._ No review 

___._ De novo review 

___._ Due deference 
Abuse of discretion 


Other. ---> Please specify: 


Page 12 
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31. 18 U.S.C. § 3742(e) states that an appellate court should give “due deference” to a sentencing court’s 
application of the guidelines to the facts of a case. 


31a. Do you think the courts of appeals apply a “due deference” standard in practice? 
Please check one. Yes 


No 


31b. Do you think a due deference standard is appropriate? 


Please check one. Yes 


No ---> What standard of review do you think is appropriate? 


No review 


De novo review 


__.._—_ Clearly erroneous 


Abuse of discretion 


Other. ---> Please specify: 
32. Please indicate, by — the appropriate number on each line, the extent to which you agree or 


disagree with each of the following statements. 
Strongly Somewhat Somewhat Strongly 


Agree Agree Disagree __ Disagree 


32a. Court of appeals decisions provide adequate guidance for district 
court sentencing. l 2 3 4 


32b. There should be no post-conviction collateral review (in addition to 
direct appeals) of sentences under the guidelines. l 2 3 4 


32c. Waivers of appeal should be used more frequently. l 2 3 4 
32d. Waivers of appeal should be used less frequently. l 2 3 4 


32e. When circuit courts have split on an issue, the Sentencing 


Commission should clarify its intent through guideline amendments. l 2 3 4 


32f. The circumstances under which a district court can correct its own 


errors should be expanded. l 2 3 4 


32g. The time period within which a district court can correct its own 


errors under Fed.R.Cr.P. 35 should be enlarged. l 2 3 4 
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M.  Retroactivity 


33. Should amendments to the sentencing guidelines be made retroactive? 
Please check one. _.. —Ss—- No -=-> Skip to Question 35, 
_.._~—« Ye, frequently 
Yes, infrequently 


34. Please rank the top three considerations you think should determine whether an amendment to the 
guidelines is made retroactive. Place a ‘1’ next to the most important consideration, a ‘2’ next to the 
second-most important consideration, and a ‘3’ next to the third-most important consideration. 

__..._ Department of Justice and prison resources 

Judicial resources 

Magnitude of the sentence reduction 

Fairness to incarcerated offenders 

Number of cases affected 

Rationale for amendment 

Relative difficulty of retroactive application 

___—_ Other.-->Please specify: 


N. Relative Ranking of Major Guideline Issues 


35. The following list sets forth the major guideline issues discussed previously in this section. Please rank 
what you consider to be the top five issues requiring substantive change. Place a ‘1’ next to the issue 
most in need of change, a ‘2’ next to issue second-most in need of change, and so on until you have 
ranked the top five issues requiring change. 

Relevant Conduct 

Use of Quantity in Drug Cases 

Use of Quantity in Theft Cases 

Use of Quantity in Fraud Cases 

Plea Bargaining 

Role in the Offense 

Acceptance of Responsibility 

Departures 

Multiple Counts 

Alternatives to Incarceration 

Supervised Release and Probation 

Lack of Clarity in Relevant Circuit Law 

Standards of Appellate Review 

Retroactivity 

Other.-->Please specify: ___ 
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III. Evaluating Specific Chapter 2 Guideline Provisions 


36. This qpasiee asks about the most frequently used Chapter 2 - Offense Conduct guidelines. For each 
guideline, you are asked to indicate your assessment of its Clarity (i.¢., to what degree are the terms 
and definitions in the guideline understandable?); and the Fairness of sentences under this guideline 
(i.e., to what degree does the guideline result in sentences that are too harsh or too lenient relative to the 
offense conduct?). If you have not had adequate experience with a specific guideline to form an 
opinion, pw circle the N/A (Not applicable) column. Otherwise, please circle the number in each 
column that best reflects your opinion. 


Guideline - Clarity 
“| Lo 


w 
§2B1.1 Larceny, Other Forms of 


Theft l 2 3 4 
§2B3.1 Robbery l 2 3 4 4 


§2B5.1 Counterfeiting, 


Infringement of Copyright | l 2 3 4 5 | } ! 4 


§2D1.1 Drug Manufacture, , 
ImporvVExport, Trafficking | | l 2 3 4 5 na y 3 4 


§2D1.2 Drug Offenses Near 
Protected Locations | 1 2 3 4 5 | 3 4 


§2D2.1 Unlawful Possession of i 
Drugs d l 2 3 4 5 | JI 3 4 


§2F1.1 Fraud and Deceit; 4 | 
Forgery; et al. ) l 2 3 4 _ } 3 4 


§2K2.1 Crimes Involving 
Firearms or Ammunition 


§2L1.1 Smuggling/Transporting/ 
Harboring Illegal Alien 


§2L1.2 Unlawfully Entering or Bites 
Remaining in U.S. . l 2 3 4 5 fei 3 4 


§2S1.1 Laundering of Monetary i 
Instruments Aj | 2 3 4 5 ; 3 4 


00 
_Harsh_ 

3 4 5 

5 

5 

5 

5 

5 

5 

5 

c 

5 

5 

5 


§2T1.1 Tax Evasion, Tax Fraud i! 2 3 4 5 a 


j’ 
w 
> 
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IV. Other Issues Regarding the Federal Sentencing Guidelines 


37. On the basis of cases you have been involved in, please indicate, by circling the appropriate number on 


each line, the level of knowledge of the sentencing guidelines for each of the following groups. 


__Excellent___ Very good Fair Poor Very Poor 
U.S. District Judges | 2 3 4 5 
U.S. Probation Officers l 2 3 4 5 
Asst. U.S. Attorneys l 2 3 4 5 
Federal Public Defenders l 2 3 4 5 
CJA Panel Attorneys l 2 3 4 5 
Private Defense Attorneys l 2 3 4 5 


38. Please circle the appropriate number on each line to indicate the extent to which you agree or disagree 


with the following statements. 


Strongly | Somewhat Somewhat Strongly 
Agree Agree Disagree _ Disagree 


38a. Overall, guideline amendments have improved the 


guidelines system. l 2 3 4 
38b. The Sentencing Commission has adequately responded 

to judges’ concerns about the guidelines. 1 2 3 4 
38c. The Sentencing Commission has kept the judiciary 

adequately informed about pending amendments. l 2 3 4 
38d. The Judicial Conference has adequately responded to 

judges’ concerns about the guidelines. l 2 3 4 
38e. The Judicial Conference has kept the judiciary 

adequately informed about pending amendments. | 2 3 4 
38f. More guideline education and training is needed for 

judges. 1 2 3 4 
38g. More guideline education and training is needed for 

probation officers. l 2 3 4 
38h. More guideline education and training is needed for 

public defenders. l 2 3 4 
381. More guideline education and training is needed for 

prosecutors. 1 2 3 4 
38). More guideline education and training is needed for CJA 

attorneys. l 2 3 4 
38k. More guideline education and training is needed for 

private defense attorneys. 1 2 3 4 
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39. There are different points of view about the extent to which judges’ discretion should be channeled 
during the sentencing process. The current system is one of mandatory guidelines. Do you think 
mandatory guidelines are necessary to direct the sentencing process? 


Yes 


__.. No ---> What system would you prefer? 
Please check one. 


Mandatory penalties 


Advisory guidelines 


Discretion-based sentencing (with parole) 


Discretion-based sentencing (without parole) 


Other. ---> Specify: 


40. Assume the continued existence of a mandatory sentencing guideline system, in which the judge’s 
discretion is constrained to some degree. If you could change one thing about the current federal 
sentencing guidelines, what would it be? 


41. In your view, what aspects of the current guideline system are working well and should not be 
changed? 


42. We welcome any additional comments or observations you have about the federal sentencing guideline 
system, including any specific suggestions for change. Please feel free to write on the back of this page 
or attach additional sheets if necessary. 


Thank you for completing this questionnaire. Please return the questionnaire in the enclosed envelope 
by April 5, 1996. Our address is: The Federal Judicial! Center, Research Division, Thurgood Marshall 
Federal Judiciary Building, One Columbus Circle, N.E., Washington, D.C. 20002-8003. If you have any 
questions, you can call Scott Gilbert or Molly Johnson at (202) 273-4070. 
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The United States Sentencing Guidelines 


A Survey of Judges of the U.S. Courts of Appeals 


Purpose of the Survey 
In December 1995, the Committee on Criminal Law of the Judicial Conference of the United States 


guidelines about how the sentencing ines — 
Acide, ans mn Guvteneche. Bush tatermatten I 


useful 
. o> Gay conan hates  neemmnend @ gumatans 
changes to the guideline structure or to specific guidelines. A separate questionnaire has been sent to district 


| 
| 
| 


Confidentiality 
The Federal Judicial Center will only responses from this survey. No answers or 
comments will be attributed to individual. Phe code number on the back of the i 
known only to the researchers, used to analyze the ~~ et ty 
that i to us and for which we not you (such as whether you served 
, and the of sentencing that come before you 


effect 
follow up with who do not respond initially. 


ite lengthy, we have designed it to minimize the amount of time 
has four sections: (1) Statutory and Structural of the Federal 


report writing before the June Committee ing, we 
ire and returning it to us by May 1996 ff you 
Johnson at (202) 273-4070. 
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I. Statutory and Structura! Aspects of the Federal Sentencing 
Guidelines 


Certain aspects of the federal sentencing guidelines are set or constrained by statute. Other structural 
and policy issues are within the purview of the U. S. Sentencing Commission. In this section, we ask for 
your on about some of the major structural and policy issues in the sentencing guidelines system. 


1. Below is a list of possible changes to the statutes that control various aspects of the guidelines, or to the 
relationship between the statutes and the guidelines. For each potential change, please circle the number 
that best reflects your view. 


Strongly Somewhat Somewhat Strongly 
Agree Agree Disagree _ Disagree 


la. Congress should amend 18 U.S.C. § 3553(e) to allow judges to sentence a 


defendant below the applicable statutory mandatory minimum to reflect a 
defendant's “substantial assistance,” even if the government does not make 


sucha motion, l 2 3 4 
1b. Congress should amend 28 U.S.C. § 994(b)(2) to allow broader ranges in 
the Sentencing Table. ! 2 3 4 


lc. The sentencing guidelines should be “de-linked” from the statutory 
mandatory minimum sentences (i.¢., the floors for base offense levels and 


{ ye set independen lhe mandatory minimums). l 2 3 4 
Id. Congress should base mandatory minimum penalties for drug offenses on 
factors other than quantity of drugs involved. 2 3 4 
le. Congress should amend 18 U.S.C. § 3742(e) to limit appellate review of 
____fuideline sentences. 2 3 4 
2. The ——— describes specific ways in which the sentencing guidelines might be simplified or 
improved within the constraints of current law. Please rate, by circling the appropriate number on each 
line, the importance of each potential change. 
Potential Change to the Guidelines _ Importance of Change 
Low High _ 
2a. Provide clearer and more consistent terms and 
definitions throughout the guideline manual. l 2 3 4 5 6 7 
idelines in 2.1 1 = 4 5 6 7 
2c. Broaden the monetary loss categories in the fraud and 
theft tables to create larger categories and greater offense 
——_level increases between categories. 2 3 4 3 6 u 
2d. Provide fewer specific offense characteristics (SOCs) 
Det guideline. : 3 4 5 6 U 
22._Decrease the number of criminal history categories. ee ee ee 
2f. Move some of the more generic SOC adjustments (e.g., 
weapon use, victim injury) to Chapter 3, where they 
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Potential Change to the Guidelines Importance of Change 
Low. High 

2g. Decrease the number of offense levels on the final 

sentencing table. l 2 3 4 5 6 7 
2h. Provide greater guidance on circumstances warranting 

departure. l 2 3 4 5 6 7 
2i, Increase the availability of downward departures. l 2 3 4 5 6 7 
2). Increase the availability of upward departures. a 3 4 5 6 7 
2k. Amend fewer guidelines per amendment cycle. l 2 3 4 5 6 7 
21. Reduce the number of cross-references by eliminating 

those that are inconsistently applied. l 2 3 4 5 6 7 
2m. Consolidate similar guidelines (e.g., §2A2.3 and §2A2.4). l 2 3 4 5 6 7 
2n. Provide greater guidance on the mechanics of resentencing. 1 2 3 4 5 6 7 
20. Amend the guidelines less frequently. l 2 3 4 5 6 7 


II. Guidelines Appeals Issues 


This section asks for your views on issues relating to handling appeals of guideline sentences. 


3. By statute (18 U.S.C. § 3742(e)), the current standard for appellate review of the determination of 
facts in a guideline case is “clearly erroneous.” Do you think this standard is appropriate? 
Please check one. Yes. 


No. ---> What standard of review do you think is appropriate? 


__._ No review 
De novo review 
Due deference 
Abuse of discretion 


Other. ---> Please specify: 


4. 18U.S.C. § 3742(e) states that an appellate court should give “due deference” to a sentencing court’s 
application of the guidelines to the facts of a case. Do you think a “due deference” standard is 
appropriate? 

Please check one. __.—s« YS. 
No. ---> What standard of review do you think is appropriate? 


No review 


__... De novo review 
Clearly erroneous 
Abuse of discretion 


Other. ---> Please specify: 
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5. Please indicate, b — the number on each line, the extent to which you agree or 
disagree with each of the following statements. 
Strongly Somewhat Somewhat Strongly 


Agree _ Agree __ Disagree __ Disagree __ 
5a. There should be no post-conviction collateral review (following 
direct appeals) of sentences under the guidelines. 2 3 4 
| 2 3 4 
l = 3 4 
5d. Waivers of l , l 2 3 4 
Se. Waivers of appeal should not include ineffective assistance of counsel 
___in pleading guilty. ! 2 3 4 
5f. Sentence agreements in plea bargains should ordinarily be binding and 
not reviewable. 1 2 3 4 
5g. When courts of appeals have split on an issue, the Sentencing 
Commission should c i t ts. l 2 3 4 
Sh. Appellate review of guideline sentences should be limited to cases in 
which the court of appeals grants leave to appeal. l 2 3 4 
5i. The number of guideline sentence appeals is unduly burdensome on 
___appellate judges. ! 2 3 4 
5j. The appellate burdens created by the Sentencing Reform Act have 
leveled off or are decreasing. l 2 3 4 


6. Please indicate, by circling the appropriate number on each line, the frequency with which you believe 
each of the following circumstances occurs. 


Very Somewhat Abouthalf © Somewhat Very 
_Infrequently _Infrequently _the time _Frequently _ Frequently _ 


6a. Examples contained in guideline commentary are 
helpful in resolving issues on appeal. ] 
6b. District courts adequately articulate reasons for 
imposing a sentence within the applicable guideline 
oe: | 5 1 2 3 4 5 


6c. District courts adequately articulate reasons for 
—___departing from a guideline range. l 2 3 4 5 


6d. When rejecting a departure on the merits, district 
courts appropriately indicate they have the 
authority to depart but choose not to do so. l 2 3 4 5 


ft 
w 
> 
wa 
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The table below lists frequently appealed 


experience with a particular issue, please circle “N/A” in the appropriate column. 


Difficulty in Deciding Appeals 


idelines and issues. For each guideline or issue please rate, 
by circling the appropriate number, the difficulty of deciding appeals relating to it. If you do not have 


N/A_}_Low — High _ 
7a, Chapter 1; Relevant Conduct N/A l 2 3 4 5 6 7 
7b. 1; Retroactivit N/A l 2 3 4 5 6 7 
7c, Chapter 1; Which manual to apply (§1B1.11) | N/A l 2 3 4 5 6 7 
7d. Chapter 2: Cross-references N/A l 2 3 4 5 6 7 
Te. C 2: Drug quantity determinations N/A l 2. 3 4 5 6 7 
7f, Chapter 2: Loss determinations N/A l 2 3 4 5 6 7 
7g. Chapter 2: More than minimal planning N/A l 2 3 4 5 6 7 
7h, Chapter 2: Bodily injury enhancements N/A l 2 3 4 5 6 7 
7i, Chapter 2; W enhancements N/A l 2 3 4 5 6 7 
7). Chapter 3: Victim-related adjustments N/A l 2 3 4 5 6 7 
7k. Chapter 3: Role in the offense N/A l 2 3 4 5 6 7 
71, Chapter 3: Abuse of trust N/A I 2. 3 4 5 6 7 
7m. Chapter 3: Obstruction of justice N/A l 2 3 4 5 6 7 
7n. Chapter 3: Multiple count rules N/A l 2 3 4 5 6 7 
To. r 3; of re ibili N/A l _2 3 4 5 6 7 
7p. t 4: Criminal history category N/A l 2 3 4 5 6 7 
7g. Chapter 4: Career offender N/A l 2 3 4 5 6 7 
7r. Chapter 4: Armed career criminal N/A l 2 3 4 5 6 7 
7s. Chapter 5: Safety valve N/A l 2 3 4 5 6 7 
7t. 5: Restitution N/A l 2 3 4 5 6 7 
Tu. 5; Fines N/A l 2 3 4 5 6 7 
Tv. Chapter 5: Undischarged prison term (§5G1.3) | N/A l 2 3 4 5 6 7 
Tw. 5: N/A l 2 3 4 5 6 7 
7x. Chapter 7: Revocation of probation N/A l 2 3 4 5 6 7 
Ty. Chapter 8: Base offense level N/A l 2 3 4 5 6 7 
7z, Chapter 8: Determination of fine N/A l 2 3 4 5 6 7 
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III. Major Guideline Sentencing Issues 


This section asks for your views on several major topics relating to the sentencing guidelines, including 
(A) Relevant Conduct/Real Offense Sentencing; (B) Role in the Offense; (C) Stan of Proof at 
Sentencing; (D) Departures; and (E) Retroactivity. 


A. Relevant Conduct 


Under Guideline §1B1.3, the “relevant conduct” of an offender, which includes some conduct other than that 
ao a for conviction, may be taken into account in sentencing. This set of questions relates to relevant 
conduct. 


8. Is the relevant conduct standard in §1B1.3 sufficiently clear about what conduct should be used to 
determine the appropriate offense level? 


Please check one. a ae 
———— 
9. In your view, what conduct of an offender should be considered “relevant conduct” for purposes of 
sentencing? 
__.. _—_ Conduct that was part of the offense of conviction 


Please check all that apply. 

Charged but dismissed conduct, proven at sentencing 
Uncharged conduct proven at sentencing 

Acquitted conduct proven at sentencing 


Other. ---> Please specify: 


10. Please circle the numbers indicating the extent to which you agree or disagree with the following 
Statements. 


Strongly Somewhat Somewhat Strongly 
Agree _Agree __Disagree__Disagree _ 


10a. The current relevant conduct guideline increases offenders’ sentences too 


much for the behavior of their accomplices or co-conspirators. l 2 3 4 


10b. The relevant conduct guideline should be changed so that conduct beyond the 
offense of conviction is given less weight than conduct that is part of the 
offense of conviction. l 2 3 4 


10c. Offenders should be given notice, before pleading guilty, of what criminal 


conduct beyond the offense of conviction the government will ask the court l 2 3 4 
to use in sentencing. 
10d. There should be a limit on the offense level increase for unconvicted conduct. l 2 3 4 
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11. The following is a list of potential changes to the guidelines concerning role in the offense (§3B1.1- 
1.4). Please indicate, by circling the appropriate number on each line, the importance of that change. 


Potential Change to the Role Guidelines Importance of Change 
Low High _ 


lla. Clarify the distinction between “minor” and “minimal” 
participant. l 2 3 4 5 6 7 


11b. Clarify the distinction between “organizer/leader” and 
“manager/supervisor.”’ l 2 3 4 5 6 7 


llc. Assuming such an approach were statutorily 
permissible, allow a flexible adjustment (e.g., 1-4 
levels) for role based on a list of typical culpability 
criteria (e.g., whether offender recruited others or 


shared in profits). l 2 3 4 5 6 7 


11d. Increase the range of adjustments based on role in the 


offense (i.e., allow adjustments of more than 4 levels). l 


i~ 
ww 
> 
wa 
an 
~ 


C. Standard of Proof at Sentencing 


12. The standard of proof for most factual matters at sentencing is “preponderance of the evidence.” In the 
table below please indicate, by circling the appropriate number on each line, what you think the 
standard of proof should be for each type of information sought to be established. 


Substantial 
evidence (not Clear and Beyond a 
necessarily a | Preponderance convincing reasonable 
preponderance) _ of the evidence evidence doubt 


12a. Facts establishing base offense level l 2 3 4 
12b. Facts supporting adjustments to the base offense level l 2 3 4 
_12c. Facts supporting departures 2 3 : 
12d. Facts of conduct outside the offense of conviction l 2 3 4 
12e. Facts of conduct within the offense of conviction l 2 3 4 
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D. Departures 


13. Ifthe law were to be — under what circumstances do you think a judge should be allowed to 
depart based on substantial assistance without a government motion? 


Please check all that apply. 
___. Under no circumstances 
__. Upon motion of the defendant 
__. On the court’s own motion 


Other, --> Please specify: 


14. The sentencing guidelines set forth certain factors that are relevant for the determination of a sentence, 
and certain factors that are deemed “not ordinarily relevant.” For each factor listed below, please check 
the appropriate box(es) to indicate each way in which you think this factor should be considered 
“ordinarily relevant” for sentencing. Check as many boxes as needed in each row to express your views. 


Ordinarily Ordinarily Ordinarily 
Relevant to Within-| Relevant to Relevant to Not 

Specific Offender Characteristic Range Upward Downward Ordinarily 
Guideline Determination |_Departure__| __Departure _ Relevant 
§5H1.1 Youth L] LJ] { ] { ] 
_§5H1.1 Advanced Age [ ] {_] { ] { ] 
§5H1.2 Limited Education & Vocational 

Skills { } L ] L] { ] 
§5H1.2 Advanced Education & Vocational 

Skills ial _[ ] L] { Jj 
§5H1.3 Mental and Emotional Conditions { ] L] { { J 
§5H1.4 Drug Dependence [_] [_] { } {_] 
§5H1.4 Physical Disability or 

Vulnerability { } {_]} { ] { } 
_§5H1.5 Employment Record {_] [_} {] {J 
§5H1.6 Family Ties and Responsibilities { ] {_ ] { ] { ] 
§5H1.11 Military Service {_] { ] { ] { ] 
_§5H1.11 Civic or Charitable Activities { ] L ] [ ] { } 
§5H1.12 Lack of Guidance as a Youth L] L] { ) {_] 

Criminal Act was Aberrant 

Behavior for Offender ial CL] { } [ ] 

Offender is Sole Provider for 

Dependents { ] { j { } { J 

Combinations of specific offender 

characteristics L] ia { ]} { ]} 

Other. Specify: L ] { ] L] { ] 
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E.  Retroactivity 


15. Should amendments to the sentencing guidelines that decrease sentences be made retroactive? 


Please check one. No ---> Skip to Question 17. 


Yes, frequently 


Yes, infrequently 


16. Please rank the top three considerations you think should determine whether an amendment to the 
guidelines is made retroactive. Place a ‘1’ next to the most important consideration, a ‘2’ next to the 
second-most important consideration, and a ‘3’ next to the third-most important consideration. 


Department of Justice and prison resources 


Judicial resources 


Magnitude of the sentence reduction 


Fairness to incarcerated offenders 


Number of cases affected 


Rationale for amendment 


Relative difficulty of retroactive application 


Other.-->Please specify: 


F. Relative Ranking of Major Guideline Issues 

17. Below are major guideline issues. Please rank what you consider to be the top five issues needing 
substantive change. Place a 1 next to the issue most in need of change, a 2 next to issue second-most in 
need of change, and so on until you have ranked 5 issues most in need of change. 

Relevant Conduct (§1B1.3) 

Plea Bargaining (§6B1.1-1.4) 


Use of Quantity as Sentencing Factor in Drug, Theft, and Fraud cases (§§2B1.1, 
2D1.1, 2F1.1) 


Role in the Offense (§3B1.1-1.4) 

Acceptance of Responsibility (§3E1.1) 

Criminal History (§4A1.1-1.3) 

Departures ($5K1.1-2.18) 

Multiple Counts (§3D1.1-1.5) 

Alternatives to Incarceration (Sentencing Table; §5F1.1-1.7) 
Supervised Release and Probation (§5B1.1-1.4, §5D1.1-1.3) 
Standard of Proof at Sentencing 

Standards of Appellate Review 

Retroactivity (§1B1.10) 
Other.-->Please specify: 
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IV. Other Issues 


18. Please circle the appropriate number on each line to indicate the extent to which you agree or disagree 


with the following statements. 


Strongly | Somewhat Somewhat Strongly 


Agree Agree Disagree _ Disagree 
18a. Overall, guideline amendments have improved the 
guidelines system. l 2 3 4 
18b. The Sentencing Commission has adequately responded 
1 2 3 4 


to judges’ concerns about the guidelines. 


18c. The Sentencing Commission has kept the judiciary 
adequately informed about pending amendments. 1 2 3 4 


18d. The Judicial Conference has adequately responded to 


judges’ concerns about the guidelines. 


18e. The Judicial Conference has kept the judiciary 


adequately informed about pending amendments. l 2 3 4 


18f. More guideline education and training is needed for 


judges. 


19. There are different points of view about the extent to which judges’ discretion should be constrained 
during the sentencing process. The current system is one of mandatory guidelines. Do you think 
mandatory guidelines are necessary to direct the sentencing process? 


Yes 


___ No ---> What system do you favor? 


Please check one. 


Legislatively mandated sentences 

Advisory guidelines 

Discretion-based sentencing (with parole” ) 
Discretion-based sentencing (without parole” ) 
Other. ---> Specify: 


20. Assume the continued existence of a mandatory sentencing guideline system, in which the judge’s 
discretion is constrained to some degree. If you could change one thing about the current federal 
sentencing guidelines, what would it be? 


* By “parole” we mean a system in which a non-judicial entity (i.e., a parole board) makes decisions about timing of release to 
community supervision for offenders who have served prison terms that fall within a range set by the sentencing judge. 
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21. Ifyou could make one change to reduce any burden that appellate review of sentences places on your 


court, what would it be? 


22. In your view, what aspects of the current guideline system are working well and should not be 


changed? 


23. We welcome any additional comments or observations you have about the federal sentencing guideline 
system, including any specific suggestions for change. Please feel free to attach additional sheets. 


Thank you for completing this questionnaire. Please return the questionnaire in the enclosed envelope 
by May 3, 1996. Our address is: The Federal Judicial Center, Research Division, Thurgood Marshall Federal 
Judiciary Building, One Columbus Circle, N.E., Washington, D.C. 20002-8003. If you have any questions, 


you can call Scott Gilbert or Molly Johnson at (202) 273-4070. 


Follow-up Code 
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Appendix B 
Questionnaire Design, Administration, and 
Analysis 


1, Questionnaire design and administration 

After the committee at its December 1995 meeting had identified the general con. 
tours of the survey, including who the respondents should be, Center staff sought 
more specific input from individual committee members, Sentencing Commission. 
ers and staff, the Administrative Office of the U.S. Courts, the U.S. Department of 
Justice, a representative of federal public defenders, and others regarding the sub- 
stantive content for the questionnaire. Our goal was to obtain information on as 
many issues as possible of interest to the committee, the Sentencing Commission, 
and others while keeping the questionnaire instrument to a manageable length. 

We designed two versions of the questionnaire: one for district judges and chief 
probation officers (18 pages) and another for circuit judges (10 pages). There was a 
good deal of overlap between the two questionnaires, but the version for circuit 
judges omitted several questions about issues primarily of interest to district judges 
and added questions more specific to circuit judges’ experience with the guidelines. 
Each survey was also accompanied by a cover letter from then committee chair US. 
District Judge Maryanne Trump Barry. A few days after the initial mailing of each 
survey, Federal Judicial Center director U.S. District Judge Rya W. Zobel sent a brief 
letter further encouraging response 

The questionnaire esked judges (both circuit and district) to respond on the besis 
of their own personal experiences, rather than what they had heard from others. 
Chief probation officers were asked to complete the questionnaire themselves or 
have it completed by members of their staffs most familiar with the federal sen. 
tencing guidelines. 

We asked respondents to return the completed questionnaire within three weeks. 
At that time, we mailed a postcard to all of those to whom a questionnaire was sent 
asking them to return the questionnaire if they had not already done so. Two weeks 
after the postcard, we sent another cover letter and a second copy of the question- 
naire to all for whom we had no record of receiving a response. Each of these follow- 
up procedures produced additional waves of responses. 

An analysis of the response patterns of the judges and chief probation officers 
yielded no evidence to suggest that non-sampling error caused by the failure of 
some individuals to respond has had any effect on the representativeness or gener- 
alizability of the survey's results. In fact, the total response rate of 75% is quite high, 
given the length and detail of the survey instrument. 


ees Os SO ee = _ — — _ = a — ~ —a - — 


2. Data analysis 

For all quantitative (multiple-choice) questions, we produced descriptive statistics— 
frequencies, averages, and percentages—and further divided these analyses by re- 
spondent group. For several of the questions, we also conducted a one-way analysis 
of variance to determine whether any differences between the responses of different 
groups were statistically significant. Asterisks on items in Appendix II] denote re- 
sponses that are significantly different. 
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Questions 44 and 35 on the district judge/chief probation officer survey, and 
Questions 16 and 17 on the circuit judge survey, asked respondents to assign rank. 
ings reflecting the priority to be given various items. Questions 16 (circuit judge 
survey) and 34 (district judge/chief probation officer survey) asked for rankings of 
the top three considerations that should determine whether an amendment to the 
guidelines is made retroactive Questions 17 (circuit judge) and 55 (district judge) 
asked respondents to rank, from a list of guidelines areas, the top give areas requir: 
ing substantive change, the proportionally weighted responses from those questions 
are displayed in Table | in the Overview of Findings. 

We employed a multi-step procedure to produce these weighted rankings, ac- 
counting for the fact that each respondent only ranked three or five items in each list 
and did not provide a response for all items. First, we reverse-coded all of the re- 
sponses, so that a ranking of | was assigned a 5, a ranking of 2 was assigned a 4, and 
so on Second, we summed the individual responses for each item using these codes. 
Third, we multiplied each of these sums by the number of respondents that pro- 
vided a ranking for that item. We then divided this product by the highest total 
number of points that could possibly have been generated for each item, and used 


the resulting scores to create the final weighted rankings for each question. 
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This appendix contains the responses to all of the multiple choice 
questions in order of their appearance in the district judge and chief probation 
officer survey. If a question asked on the appellate judge survey was also 
asked on the district judge survey, we include it in the appropriate table in 
Section I below. The responses to questions that were only asked of appellate 
judges are provided in Section II. 


L. District Judge and Chief Probation Officer Survey Questions 


la. Congress should expand the “safety valve” (i.e., 18 U.S.C. § 3553(f) and 
USSG §5C1.2) so that more defendants would be eligible for sentence 
reductions under its provisions. 


Responses to Question la by respondent category 
Response 
Strongly Somewhat Somewhat Strongly 
Agree Agree Disagree Disagree 
Probation Officers 19 21.6% 32 364% 16 18.2% 21 23.9% 
District Judges 326 55.4% 172 29.3% 57 9.7% 33 5.6% 


Combined Categories 45 51.0% 204 32% 73 108% 54 80% 


Note: This question was not asked of circuit judges. 


lb. Congress should amend 18 U.S.C. § 3553(e) to allow judges to sentence 
a defendant below the applicable statutory mandatory minimum to 
reflect a defendant's “substantial assistance,” even if the government 
does not make such a motion. 


Responses to Question 1b by respondent category 


Response 
Strongly Somewhat Somewhat Strongly 


_Agree Agree _— Disagree _— Disagree 


Probation Officers 20 22.7% 19 216% 22 25.0% 27 30.7% 
District Judges 244 41.5% 159 27.0% 100 17.0% 85 14.5% 
Circuit Judges 64 46.0% 27 194% 26 18.7% 22 15.8% 


Combined Categories 328 40.2% 205 25.2% 148 18.2% 134 16.4% 


Note: This question appeared as Question 1a in the circuit judge survey. 


lc. Congress should amend 28 U.S.C. § 994(b)(2) to allow broader ranges in 
the final Sentencing Table. 


Responses to Question 1c by respondent category 


Response 
Strongly Somewhat Somewhat Strongly 
Agree Agree Disagree Disagree 
Probation Officers 25 28.4% 22 25.0% 25 28.4% 16 18.2% 
District Judges 266 46.1% 204 354% 83 144% 24 4.2% 
Circuit Judges 65 48.9% 41 308% 12 90% 15 11.3% 


Combined Categories 356 44.6% 267 33.5% 120 15.0% 55 6.9% 


Note: This question appeared as Question 1b in the circuit judge survey. 


ld. The sentencing guidelines should be “de-linked” from the statutory 
mandatory minimum sentences (i.e., the floors for base off nse levels 
and guideline ranges should be set independently of the mandatory 


minimums). 
Responses to Question 1d by respondent category 
Response 

Strongly Somewhat Somewhat Strongly 

Agree Agree Disagree Disagree 
Probation Officers 39 43.8% 20 225% 17 19.1% 13 14.6% 
District Judges 292 50.4% 164 28.3% 79 136% 44 7.6% 
Circuit Judges 57 43.5% 31 23.7% 24 18.3% 19 14.5% 


Combined Categories 388 48.6% 215 26.9% 120 15.0% 76 9.5% 


Note: This question appeared as Question Ic in the circuit judge survey. 
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le. Congress should base mandatory minimum penalties for drug 
sentences on factors other than quantity of drugs involved. 


Responses to Question le by respondent category 


Response 
Strongly Somewhat Somewhat Strongly 
Agree Agree Disagree Disagree 
Probation Officers 16 18.0% 40 449% 14 15.7% 19 21.3% 
District Judges 232 39.9% 225 38.7% 83 143% 41 7.1% 
Circuit Judges 52 38.8% 51 38.1% 19 142% 12 9.0% 


Combined Categories _ 300 37.3% 316 39.3% 116 14.4% 72 9.0% 


Note: This question appeared as Question 1d in the circuit judge survey. 


lf. | Congress should amend 18 U.S.C. § 3742(e) to limit appellate review of 
guideline sentences. 


Responses to Question 1f by respondent category 
Response 
Strongly Somewhat Somewhat Strongly 
Agree Agree Disagree Disagree 
Probation Officers 15 17.0% 27 30.7% 21 23.9% 25 28.4% 
District Judges 213 36.6% 176 30.2% 120 206% 73 12.5% 
Circuit Judges 40 288% 26 187% W 216% 43 30.9% 


Combined Categories 268 33.1% 229 28.3% 171 21.1% 141 17.4% 


Note: This question appeared as Question le in the circuit judge survey. 
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2. The following list describes specific ways in which the sentencing 
guidelines might be simplified or improved within the constraints of 
current law. Please rate, by circling the appropriate number on each 
line, the importance of each potential change. 


Responses to Question 2 by response category 


Respondent 
Chief 
Probation District Circuit 
Potential Change to the Guidelines Officers Judges — Judges 
Avg. Rank Avg. Rank Avg. Rank 

Provide clearer and more consistent terms 5.3 l 4.1 11 4.2 5 
Decrease number of offense guidelines 3.0 13 3.3 14 3.5 12 
Broaden the monetary loss categories 3.7 10 4.0 12 3.6 11 
Provide fewer SOC’s per guideline 2.8 14 3.4 13 3.4 13 
Decrease number of criminal history categories 1.7 16 2.3 16 2.8 15 
Amend §5K1.1 (policy statement) 3.5 11 4.5 7 n/a n/a 
Move generic SOC’s to Chapter 3 4.2 9 4.2 9 3.8 9 
Decrease the number of offense levels in table 2.7 15 3.2 15 3.3 14 
Provide greater guidance on departures 4.8 6 4.7 4 3.8 9 
Provide greater guidance on re-sentencing 5.0 5 4.2 9 4.0 7 
Amend the guidelines less frequently 5.3 1 4.8 3 4.4 4 
Amend fewer guidelines per cycle 5.2 3 4.6 5 4.2 5 
Reduce the number of cross-references 4.5 7 4.4 8 5.0 2 
Consolidate similar guidelines 5.2 3 49 2 4.6 3 
Increase availability of downward departures 4.4 8 5.4 1 5.2 1 
Increase availability of upward departures 3.2 12 4.6 5 3.9 8 


Note: The potential guideline changes asked about are shown in an abbreviated form. “Average” 
indicates the mean importance-of-change rating (on a 1 to 7 scale, with ‘1’ denoting low importance 
and ‘7’ denoting high importance) for each group of respondents an each item. “Rank” shows, from 
highest to lowest, where a given average rating fell relative to other average ratings from the 
same group. This question appeared as Question 2 in the circuit judge survey. 
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3. Is the relevant conduct standard in §1B1.3 sufficiently clear about what 
conduct should be used to determine the appropriate offense level? 


Responses to Question 3 by respondent category 


Response 
Yes No 
Probation Officers 61 68.5% 28 31.5% 
District Judges 336 58.4% 239 41.6% 
Circuit Judges 79 60.3% 52 39.7% 


Combined Categories 476 59.9% 319 40.1% 


Note: This question appeared as Question 8 in the 
circuit judge survey. 


4a. __Is the current scope of relevant conduct appropriate? 


Responses to Question 4a by respondent category 


Response 
Yes No 
Probation Officers 50 56.3% 39 43.8% 
District Judges 230 40.1% 344 59.9% 


Combined Categories 280 42.2% 383 57.8% 


Note: This question was not asked of circuit judges. 
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4b. In your view, what conduct of an offender should be considered 
“relevant conduct” for purposes of sentencing? (Please check all that 


apply.) 
Responses to Question 4b by response category 
Respondent 
Chief 
Probation District Circuit 
“@ Officers Judges Judges 

Only conduct that was part of the offense of conviction 9 25.0% 136 38.5% 40 29.4% 
Charged but dismissed conduct, proven at sentencing 9 25.0% 65 184% 0 
Uncharged conduct proven at sentencing 11 30.5% 106 30.0% oO — 
Acquitted conduct proven at sentencing 7 19.4% 46 13.0% 96 70.6% 
Total 36 100.0% 353 100.0% 136 100.0% 


Note: This question appeared as Question 4 in the district judge/chief probation officer questionnaire 
and as Question 9 in the circuit judge questionnaire. Responses from district judges and chief probation 
officers came only from those who indicated that the current scope of relevant conduct is not 
appropriate. In analyzing the data, we treated the response categories as hierarchical—that is, if a 
response category further down on the table was marked, we assumed the respondent also meant to 
mark categories above it (and, in fact, most multiple responses did follow this hierarchy). Thus, the 
numbers reported for each category listed after “only conduct that was part of the offense of 
conviction” reflect the additional respondents who marked that category as well as each preceding 
category. For example, the 106 district judges noted under the category “uncharged conduct proven at 
sentencing” also marked, or were assumed to mark, “charged but dismissed conduct” and “conduct that 
was part of the offense of conviction,” but these respondents did not mark “acquitted conduct.” 


5a. The current relevant conduct guideline increases offenders’ sentences 
too much for the behavior of their accomplices or co-conspirators. 


Responses to Question 5a by respondent category 


Response 
Strongly Somewhat Somewhat Strongly 
Agree Agree Disagree Disagree 
Probation Officers 8 9.0% 21 23.6% 35 39.3% 25 28.1% 
District Judges 124 21.4% 246 42.5% 149 25.7% 60 10.4% 
Circuit Judges 35 25.5% 48 35.0% 39 285% 15 10.9% 


Combined Categories 167 20.7% 315 39.1% 223 27.7% 100 12.4% 


Note: This question appeared as Question 10a in the circuit judge survey. 
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5b. The relevant conduct guideline should be changed so that conduct 
beyond the offense of conviction is given less weight than conduct that 
is part of the offense of conviction. 


Responses to Question 5b by respondent category 


Response 
Strongly Somewhat Somewhat Strongly 
Agree Agree Disagree Disagree 
Probation Officers 11 125% 16 18.2% 26 29.5% 35 39.8% 
District Judges 223 38.2% 193 33.1% 111 19.0% 56 9.6% 
Circuit Judges 50 36.8% 44 324% 30 22.1% 12 88% 


_Combined Categories 284 35.2% 253 31.4% 167 20.7% 103 12.8% 
Note: This question appeared as Question 10b in the circuit judge survey. 


5c. Offenders should be given notice, before pleading guilty, of what 
criminal conduct beyond the offense of conviction the government 
will ask the court to use in sentencing. 


Responses to Question 5c by respondent category 


Response 
Strongly Somewhat Somewhat Strongly 
Agree Agree Disagree Disagree 
Probation Officers 37 425% 18 20.7% 13 149% 19 21.8% 
District Judges 254 43.7% 149 256% 73 12.6% 105 18.1% 
Circuit Judges 70 50.7% 41 29.7% 16 116% 11 8.0% 


Combined Categories 361 448% 208 25.8% 102 12.7% 135 16.7% 
Note: This question appeared as Question 10c in the circuit judge survey. 
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5d. There should bea limit on the offense level increase for unconvicted 


conduct. 


Responses to Question 5d by respondent category 


Response 
Strongly Somewhat Somewhat Strongly 
Agree Agree Disagree Disagree 
Probation Officers 15 17.2% 14 161% 25 28.7% 33 37.9% 
District Judges 228 39.4% 176 30.4% 98 17.0% 76 13.1% 
Circuit Judges 58 41.7% 46 33.1% 20 144% 15 10.8% 


Combined Categories 301 37.4% 236 29.4% 143 17.8% 124 15.4% 


Note: This question appeared as Question 10d in the circuit judge survey. 


6a. Quantity of drugs should have a greater/the same/a smaller effect on 
sentences for drug trafficking as [than] it currently does. 


Responses to Question 6a by respondent category 


Response 
Greater Effect Same Effect Smaller Effect 
Chief Probation Officers 0 0.0% 55 62.5% 33. 37.5% 
District Judges 18 3.1% 282 48.9% 277 ~=—- 48.0% 
Combined Categories 18 2.7% 337 50.7% 310 46.6% 


Note: This question was not asked of circuit judges. 


6b. Quantity of drugs should have a greater/the same/a smaller effect on 
sentences for drug trafficking as [than] role in the offense or othe: 


culpability factors do. 
Responses to Question 6b by respondent category 
Response 
Greater Effect Same Effect Smaller Effect 
Chief Probation Officers 25 28.1% 31 34.8% 33 337.1% 
District Judges 95 16.6% 252 44.1% 224 39.2% 
Combined Categories 120 18.2% 283 42.9% 257 38.9% 


Note: This question was not asked of circuit judges. 
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7a. Quantity of monetary loss should have the a greater/the same/a 
smaller effect on sentences for theft as [than] it currently does. 


Responses to Question 7a by respondent category 


Response 
Greater Effect Same Effect Smaller Effect 
Chief Probation Officers 32 36.0% 47 52.8% 10 11.2% 
District Judges 122 21.4% 318 55.7% 131 22.9% 
Combined Categories 154 23.3% 365 55.3% 141 214% 


Note: This question was not asked of circuit judges. 


7b. Quantity of monetary loss should have a greater/the same/a smaller 
effect on sentences for fraud as [than] it currently does. 


Responses to Question 7b by respondent category 


Response 
Greater Effect Same Effect Smaller Effect 
Chief Probation Officers 36 §©641.4% 44 50.6% 7 8.0% 
District Judges 139 24.3% 303 53.0% 130 = 22.7% 
Combined Categories 175 26.6% 347 52.7% 137 20.8% 


Note: This question was not asked of circuit judges. 
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7c. Does the loss table in §2F1.1 appropriately punish defendants for theft 
offenses? 


Responses to Question 7c by response category 


Respondent 
Chief 
District Probation 
Judges Officers 

Yes 279 47.2% 30 33.7% 
No, it places too much emphasis on the amount of monetary 

loss. 141 25.4% 7 8.4% 
No, it overpunishes defendants whose offenses involve large 

monetary losses. 51 9.2% 4 4.8% 
No, it underpunishes defendants whose offenses involve large 

monetary losses. 209. 37.7% 47 56.6% 
No, it overpunishes defendants whose offenses involve small 

monetary losses. 82 148% 13 15.7% 
No, it underpunishes defc 1dants whose offenses involve small 

monetary losses. 72 13.0% 12 144% 
Combined “No” Responses 555 100.0% 83 100.0% 


Note: The denominators used to calculate the percentages reported in this table have been 
slightly modified. The denominators used to calculate the percentage of “yes” responses were 
based on the total number of respondents answering the question, which was 591 for district 
judges and 89 for chief probation officers. The numbers used to calculate the percentage of the 
“no” responses were 555 for district judges and 83 for chief probation officers, or the total number 
of responses given in the several “no” categories. Because respondents were able to mark more 
than one “no” response, these numbers reflect responses rather than respondents. This question 
was not asked of circuit judges. 
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7d. Does the loss table in §2F1.1 appropriately punish defendants for fraud 
offenses? 


Responses to Question 7d by response category 


= Respondent — 
Chief 
District Probation 
- ge fice 

Yes 266 «450% 2 35% 
No, it places too much emphasis on the amount of monetary 

loss. 1441 245% 8 994% 
No, it overpunishes defendants whose offenses involve large 

monetary losses. 51 8.9% 2 2.3% 
No, it underpunishes defendants whose offenses in >!v« large 

monetary losses. 229 398% S50 58.8% 
No, it overpunishes defendants whose offenses involve small 

monetary losses. 80 139% 114 165% 
No, it underpunishes defendants whose offenses involve small 

monetary losses. 75 «13.0% 11 12.9% 
Combined “No” Responses : 576 100.0% 85 100.0% 


Note: The denominators used to calculate the percentages reported in this table have been 
slightly modified. The denominator used to calculate the percentage of “yes” responses was 591, 
or the total number of respondents answering the question (the denominator for chief probation 
officers was 89). The numbers used to calculate the percentage of the “no” responses were 576 for 
district iver and 85 for chief probation officers, or the total number of responses given in the 
several “no” categories. Because respondents were able to mark more than one “no” response, 
these numbers reflect responses rather than respondents. This question was not asked of circuit 


judges. 


8. Under the sentencing guidelines, which of the following participants 
generally has the greatest influence on the final guideline sentence? 


Responses to Question 8 by respondent category 


Response 
District Defense Probation 
Judge — Attorney Officer Prosecutor 
Probation Officers 27 31.0% 0 0.0% 9 10.3% 51 58.6% 
District Judges 94 16.5% 5 0.1% 44 £=*‘7.7% 427 74.9% 
Combined Categories 121 184% 5 01% 53 8.1% 478 728% 


Note: This question was not asked of circuit judges. 


79 


9a. Do plea agreements in your district contain stipulated facts? 
Responses to Question 9 by respondent category 


oe 


a ee 
Probation Officers 8 8 60496.6% 5 634% 
District Judges 481 83.7% 4 16.3% 
Combined Categories 567 854% 97 146% 


Note: This question was not asked of circuit judges. 


%. If yes, how frequently in cases with factual stipulations do the 
stipulations understate offense conduct? 


Responses to Question 9a by respondent category 


Response 
Very Somewhat About Half Somewhat Very 
Infrequently Infrequently the Time Frequently Frequently © 
Probation Officers 12 146% 22 28% 17 2.7% 17 07% M4 17.1% 
District Judges 199 30% 142 W7% 3S 11.7% 9 199% % 7.8% 


Combined Categories 151 27.7% 164 30.1% 71 13.0% 109 20% 50 9.2% 


Note: This question was not asked of circuit judges. 


10a. Do you ever “go behind” a plea agreement—that is, rule against a 
recommendation made by the prosecutor that tends to lower the 
sentence either by stipulating facts or recommending the application or 
non-application of specific offense characteristics? 


Responses to Question 10 by respondent category 


Response 
Yes No 


District Judges 434 74.6% 148 25.4% 


Note: This question was not asked of circuit judges or 
chief probation officers. 


10b. How frequently do you do this in cases with plea agreements? 
Responses to Question 10b by respondent category 


Ee 

Very Somewhat About Malf Somewhat Very 
—___________itequentily__Infrequently__the Time __Frequently __ Frequently _ 
District Judges 40 552% 148 40% 13 30% BM 55% 0 239% 
Note: This question was not asked of circuit judges or chief probation officers, and was answered 
only by those who said they have “gone behind” plea agreements. 


lla. The sentencing guidelines give too much discretion to prosecutors. 


Responses to Question 11a by respondent category 


: _ Responee 
Strongly Somewhat Somewhat Strongly 


Agree Agree Disagree _ Disagree 
Probation Officers 0 49% 37 41.6% 9 10.1% 3063 AMG 


District Judges 348 59.3% 159 27.1% 56 95% 2 4.1% 


Combined Categories 388 574% 19% 290% 6 96% 27 40% 
Note: This question was not asked of circuit judges. 


1lb. The Sentencing Commission should provide guidelines, rather than 
policy statements, concerning plea agreements. 


Responses to Question 11b by respondent category 


Response 
Strongly Somewhat Somewhat Strongly 


. Le =i _ Agree Disagree _— Disagree — 
Probation Officers 33. 37.1% 26 29.2% 21 23.6% 9 10.1% 


District Judges 131 23.0% 187 328% 154 27.0% 98 17.2% 


Combined Categories 164 24.9% 213 32.3% 175 266% 107 16.2% 
Note: This question was not asked of circuit judges. 


lic. Plea bargains are a source of hidden unwarranted disparity in the 
guidelines system. 


Responses to Question 11c by respondent category 


Response 
Strongly Somewhat Somewhat Strongly 
Agree_ Agree Disagree _—_— Disagree 


Probation Officers 52 584% Hw MB% 4 45% 2 2.2% 
District Judges 23 34% 02 MB% 102 176% % 9.3% 
Combined Categories 275 41.0% 233 48% 106 158% % 64% 


Note: This question was not asked of circuit judges 


lld. The guidelines should be amended to clarify the court's discretion to 
reject a plea when it believes the facts or guidelines have been 


manipulated. 
Responses to Question 11d by respondent category 
Response — 
Strongly Somewhat Somewhat Strongly 
Agree Agree Disagree _ Disagree 
Probation Officers 61 693% 22 25.0% 3 634% 2 23% 
District Judges 252 43.3% 216 371% 77 132% 37 64% 
Combined Categories 313. 46.7% 238 355% 80 119% 39 5.8% 


Note: This question was not asked of circuit judges. 
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12. The following is a list of potential changes to the guidelines concerning 
role in the offense (§3B1.1-1.4), Please indicate, by circling the 
appropriate number on each line, the importance of that change. 


Responses to Question 12 by response category 


Chief 
Probation District Circuit 


Officer Judge Judge _ 


Avg. Rank Avg. Rank Avg. Rank 
Clarify the distinction between “minor” 


and “minimal” participant 52 1 43 3 37 3 
Clarify the distinction between 
auekenae 50 2 44 2 40 2 


Allow flexible adjustments for role based 
on a list of typical culpability factors 44 3 48 1 43 1 


Allow role adjustments of more than 4 
levels 3.6 4 44 2 3.2 4 


Note: This appeared as Question 11 in the circuit judge survey. “Average” denotes the 
mean importance-of change rating ana 1 to 7 scale (with ‘1’ denoting low importance and 
‘7’ denoting high importance). “Rank” shows, from highest to lowest, where a given 
average rating fell relative to other average ratings from the same group. 


13. Does the Acceptance of Responsibility guideline (§3E1.1) appropriately 
reward early guilty pleas? 


Responses to Question 13 by response category 
Respondent 
Chief 
Probation District Combined 

Officer Judge — Categories 
Yes 76 «864% 424 725% S00 74.3% 
No, it rewards early pleas too much. 2 23% W 34% 22 3.3% 
No, it rewards early pleas too little. 10 114% 141 241% 151 22.4% 


Note: The question was not asked of circuit judges. 
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14. Should there be separate reductions for 1) entry of a guilty plea and 2) 
other indications of acceptance of responsibility? 


Responses to Question 14 by respondent category 


Response 
Yes No 
Probation Officers 61 68.5% 2 31.5% 
District Judges 361 61.9% 222 38.1% 


Combined Categories 422 62.8% 250 37.2% 


Note: This question was not asked of circuit judges. 


15. Should a total reduction of 3 levels for Acceptance of Responsibility be 
tted for all offenders rather than only those offenders at offense 
16 or greater? 


Responses to Question 15 by respondent category 


Response 
Yes No 


Probation Officers 47 540% 40 46.0% 
District Judges 347 605% 227 39.5% 
Combined Categories 394 59.6% 267 40.4% 


Note: This question was not asked of circuit judges. 


l6a. Have you had cases in which you believe a defendant “substantially 
assisted,” but the government did not make a §5K1.1 motion? 


Responses to Question 16a by respondent category 


Response 
Yes No 
Probation Officers 49 551% 4 44.9% 
District Judges 347 59.0% 241 41.0% 


Combined Categories 396 58.5% 281 41.5% 


Note: This question was not asked of circuit judges. 


16b. If yes, how frequently does this occur? 


Responses to Question 16b by response category 


Respondent 
Chief 
Probation District Combined 
Officer Judge Categories 
Very infrequently 2 «658.3% 162 468% 190 48.1% 
Somewhat infrequently 16 833.3% 136 39.2% 152 38.5% 
About half the time 2 41% 17 4.9% 19 4.8% 
Somewhat frequently 1 21% 26 75% 27 6.8% 
Very frequently 1 2.1% 6 1.7% 7 1.8% 


Note: The question was not asked of circuit judges. 


17. _ If the law were to be changed, under what circumstances do you think a 
judge should be allowed to depart based on substantial assistance 
without a government motion? 


Responses to Question 17 by response category 
Respondent 
Chief 
Probation District Circuit 

Officer Judge Judges 
Under no circumstances 31 «19.7% 106 18.2% 27 = 19.7% 
Upon motion of the defendant 19 526% 288 49.4% 72 52.6% 
On the court’s own motion 48 67.2% 324 55.6% 92 67.2% 
Other 6 3.6% 3% @§=6.2% 5 3.6% 


Note: This appeared as Question 13 in the circuit judge questionnaire. Percentages are 
calculated based an 88 chief probation officers, 583 district judges, and 137 circuit judges wi.o 
provided at least one response to the question. Because respondents were asked to check all 
circumstances under which they thought a judge should be able to depart, the percentages do not 
add to 100%. 
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18. The sentencing guidelines set forth certain factors that are relevant for 
the determination of a sentence, and certain factors that are deemed 
“not ordinarily relevant.” For each factor listed belo: , please check the 
appropriate box(es) to indicate each ay in which you think this factor 
should be considered “ordinarily relevant” for sentencing. 


18a. Specific Offender Characteristic: Youth 


Responses to Question 18a by response category 


Respondent 

Chief Probation District Circuit 

Officers Judges Judges 
Relevant to Within-Range Determination 35 56.5% 167 41.6% 23 19.7 
Relevant to Upward Departure 0 0.0% 0 0.0% 0 0.0 
Relevant to Downward Departure 0 0.0% 0 0.0% 0 0.0 
Relevant to Within-Range and Upward 0 0.0% l 0.1% 2 1.7 
Relevant to Within-Range and Downward 10 =16.1% 124 30.9% 39 33.3 
Relevant to Within, Upward, & Downward 1 1.6% 38 9.5% 34 29.0 
Relevant to Upward & Downward Departure 0 0.0% 9 2.2% 3 2.6 
Not Ordinarily Relevant 16 25.8% 62 15.5% 16 13.7 
Total 62 100.0% 401 100.0% 117 100.0% 


This appeared as Question 13a in the circuit judge survey. 
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18b. Specific Offender Characteristic: Advanced Age 


Responses to Question 18b by response category 


Respondent 

Chief Probation District Circuit 

Officers Judges Judges 
Relevant to Within-Range Determination 25 49.0% 126 35.8% 21 19.4% 
Relevant to Upward Departure 1 2.0% 1 0.1% 1 0.1% 
Relevant to Downward Departure 0 0.0% 0 0.0% 0 0.0% 
Relevant to Within-Range and Upward 0 0.0% 0 0.0% 3 0.3% 
Relevant to Within-Range and Downward ll 21.6% 134 38.1% 35. 32.4% 
Relevant to Within, Upward, & Downward 0 0.0% 29 8.2% 29 26.9% 
Relevant to Upward & Downward Departure 0 0.0% 7 2.0% 3 3.0% 
Not Ordinarily Relevant 14 27.4% 55 15.6% 16 148% 
Total 51 100.0% 352 100.0% 108 100.0% 


This appeared as Question 13b in the circuit judge survey. 


18c. Specific Offender Characteristic: Limited Education and 
Vocational Skills 


Responses to Question 18c by response category 


Respondent 

Chief Probation District Circuit 

Officers Judges Judges 
Relevant to Within-Range Determination 27 32.9% 201 41.0% 34 = 27.2% 
Relevant to Upward Departure 0 0.0% 0 0.0% 2 1.6% 
Relevant to Downward Departure 0 0.0% 0 0.0% 0 0.0% 
Relevant to Within-Range and Upward 0 0.0% 1 0.2% 0 0.0% 
Relevant to Within-Range and Downward 3 3.6% 67 13.6% 17 13.6% 
Relevant to Within, Upward, & Downward 0 0.0% 19 3.9% 15 12.0% 
Relevant to Upward & Downward Departure 0 0.00% 3 0.6% 2 1.6% 
Not Ordinarily Relevant 52 63.4% 200 40.7% 55 44.0% 
Total 82 100.0% 491 100.0% 125 100.0% 


This appeared as Question 13c in the circuit judge survey. 


87 


18d. Specific Offender Characteristic: Advanced Education and 


Vocational Skills 


Responses to Question 18d by response category 


Respondent 
Chief Probation District Circuit 
Officers Judges Judges 
Relevant to Within-Range Determination 25 28.1% 185 32.5% 24 = 18.5% 
Relevant to Upward Departure 12 13.5% 115 20.2% 18 13.8% 
Relevant to Downward Departure 0 0.0% 0 0.0% 0 0.0% 
Relevant to Within-Range and Upward 4 4.5% 62 = =10.9% 20 15.4% 
Relevant to Within-Range and Downward 0 0.0% 6 1.1% 0 0.0% 
Relevant to Within, Upward, & Downward 1 1.1% 27 4.7% 18 8% 
Relevant to Upward & Downward Departure 0 0.0% 8 1.4% 5 3.8% 
Not Ordinarily Relevant 47 52.8% 166 29.2% 45 34.6% 
Total 89 100.0% 569 100.0% 130 100.0% 
This appeared as Question 13d in the circuit judge survey. 
18e. Specific Offender Characteristic: Mental and Emotional 
Conditions 
Responses to Question 18e by response category 
Respondent 
Chief Probation District Circuit 
Officers Judges Judges 

Relevant to Within-Range Determination 23 50.0% 156 44.3% 33. 27.3% 
Relevant to Upward Departure 0 0.0% 4 1.1% 0 0.0% 
Relevant to Downward Departure 0 0.0% 0 0.0% 0 0.0% 
Relevant to Within-Range and Upward 0 0.0% 1 0.1% 0 0.0% 
Relevant to Within-Range and Downward 7 15.2% 105 29.8% 21 17.4% 
Relevant to Within, Upward, & Downward 2 4.3% 14 4.0% 38 = 31.4% 
Relevant to Upward & Downward Departure 2 4.3% 12 3.4% 7 5.8% 
Not Ordinarily Relevant 12 26.1% 60 17.0% 22. 18.2% 
Total 46 100.0% 352 100.0% 121 100.0% 


This appeared as Question 13e in the circuit judge survey. 
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18f. Specific Offender Characteristic: “Drug Dependence” 


Responses to Question 18f by respondent category 


Respondent 
Chief Probation District Circuit 
Officers Judges Judges 
Relevant to Within-Range Determination 25 34.7% 224 43.9% 27 —s 21.6% 


Relevant to Upward Departure 2 2.8% 8 1.6% 4 3.2% 
Relevant to Downward Departure 0 0.0% 0 0.0% 0 0.0% 
Relevant to Within-Range and Upward 0 0.0% 4d 0.8% 2 1.6% 

1 1.4% 41 8.0% 10 8.0% 

2 2.8% 38 7.5% 26 =. 20.8% 
Relevant to Upward & Downward Departure 1 1.4% 4 0.8% 4 3.2% 
Not Ordinarily Relevant 41 56.9% 191 37.5% 52 41.6% 


Total 72 100.0% 510 100.0% 125 100.0% 


Relevant to Within-Range and Downward 


Relevant to Within, Upward, & Downward 


This appeared as Question 13f in the circuit judge survey. 


18g. Specific Offender Characteristic: Physical Disability or 


Vulnerability 
Responses to Question 18g by respondent category 
Respondent 

Chief Probation District Circuit 
ee ee hee ae eT Officers Judges Judges 
Relevant to Within-Range Determination 19 43.2% 137 36.8% 24 823.5% 
Relevant to Upward Departure 0 0.0% 6 1.6% 0 0.0% 
Relevant to Downward Departure 0 0.0% 0 0.0% 0 0.0% 
Relevant to Within-Range and Upward 0 0.0% 1 0.2% 1 0.9% 
Relevant to Within-Range and Downward 12 27.3% 111 29.8% 27s - 26.5% 
Relevant to Within, Upward, & Downward 1 2.3% 29 7.8% 31 = 30.4% 
Relevant to Upward & Downward Departure 0 0.0% 3 0.8% 3 2.9% 
Not Ordinarily Relevant 12 27.3% 85 22.8% 16 = =15.7% 
Total 44 100.0% 372 100.0% 102 100.0% 


This appeared as Question 13g in the circuit judge survey. 


89 


18h. Specific Offender Characteristic: Employment Record 


Responses to Question 18h by respondent category 


Respondent 

Chief Probation District Circuit 

Officers Judges Judges 
Relevant to Within-Range Determination 42 51.9% 240 47.0% 40 32.5% 
Relevant to Upward Departure 0 0.0% 4 0.7% 2 1.6% 
Relevant to Downward Departure 0 0.0% 0 0.0% 0 0.0% 
Relevant to Within-Range and Upward 0 0.0% 4 0.7% 0 0.0% 
Relevant to Within-Range and Downward 2 2.5% 49 9.6% 12 9.8% 
Relevant to Within, Upward, & Downward 1 1.2% 41 8.0% 32 26.0% 
Relevant to Upward & Downward Departure 1 1.2% 12 2.3% 4 3.3% 
Not Ordinarily Relevant 35 43.2% 161 31.5% 33. 26.8% 
Total 81 100.0% 511 100.0% 123 100.0% 


This appeared as Question 13h in the circuit judge survey. 


18i. Specific Offender Characteristic: Family Ties and Responsibilities 


Responses to Question 181 by respondent category 


Respondent 

Chief Probation District Circuit 

Officers Judges Judges 
Relevant to Within-Range Determination 43 55.8% 202 43.3% 33 =. 28.0% 
Relevant to Upward Departure 0 0.0% 0.0% 0 0.0% 
Relevant to Downward Departure 0 0.0° 0.0% 0 0.0% 
Relevant to Within-Range and Upward 0 0.0% 0 0.0% 0 0.0% 
Relevant to Within-Range and Downward 6 7.8% 94 20.2% 22 = 18.6% 
Relevant to Within, Upward, & Downward 0 0.0% 32 6.9% 30 25.4% 
Relevant to Upward & Downward Departure 2 2.6% 5 1.1% 2 1.7% 
Not Ordinarily Relevant 26 33.8% 133 28.5% 31 =—26.3% 
Total 77  1000% 466 100.0% 118 100.0% 


This appeared as Question 13i in the circuit judge survey. 
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18j. Specific Offender Characteristic: Military Service 


Responses to Question 18) by respondent category 


Respondent 
Chief Probation District Circuit 

Officers Judges Judges: 
Relevant to Within-Range Determination 32 39.5% 186 36.1% 27 = 22.1% 
Relevant to Upward Departure 0 0.0% 1 0.2% 0 0.0% 
Relevant to Downward Departure 0 0.0% 0 0.0% 0 0.0% 
Relevant to Within-Range and Upward 0 0.0% 1 0.2% 0 0.0% 
Relevant to Within-Range and Downward 5 6.2% 42 8.2% 18 14.8% 
Relevant to Within, Upward, & Downward 1 1.2% 13 2.5% 15 12.3% 
Relevant to Upward & Downward Departure 0 0.0% 3 0.5% 0 0.0% 
Not Ordinarily Relevant 43 53.1% 269 52.2% 62 50.8% 
Total 81 100.0% 515 100.0% 122 100.0% 


This appeared as Question 13) in the circuit judge survey. 


18k. Specific Offender Characteristic: Civic or Charitable Activities 


Responses to Question 18k by respondent category 


siesta Respondent ey 

Chief Probation District Circuit 

Officers Judges Judges 
Relevant to Within-Range Determination 38 46.9% 226 45.3% 33, 28.7% 
Relevant to Upward Departure 0 0.0% 0 0.0% 0 0.0% 
Relevant to Downward Departure 0 0.0% 0 0.0% 0 0.0% 
Relevant to Within-Range and Upward 0 0.0% 0 0.0% 1 0.9% 
Relevant to Within-Range and Downward 2 2.5% 51: 10.2% 17 = 14.8% 
Relevant to Within, Upward, & Downward 0 0.0% 13 2.6% 15 = 13.0% 
Relevant to Upward & Downward Departure 0 0.0% 2 0.4% 2 1.7% 
Not Ordinazily Relevant 41 50.6% 207 41.5% 47 40.9% 
Total 81 100.0% 499 100.0% 115 100.0% 


This appeared as Question 13k in the circuit judge survey. 
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181, Specific Characteristic: Lack of Guidance as a Youth 


Responses to Question 18! by respondent category 


a ____ Respondent 

Chief Probation District Circuit 

Officers Judges Judges 
Relevant to Within-Range Determination 33 44.6% 196 39.4% 22 18.8% 
Relevant to Upward Departure 0 0.0% 0 0.0% 2 1.7% 
Relevant to Downward Leparture 0 0.0% 0 0.0% 0 0.0% 
Relevant to Within-Range and Upward 0 0.0% 0 0.0% 1 0.8% 
Relevant to Within-Range and Downward 2 2.7% 54 10.8% 18 15.4% 
Relevant to Within, Upward, & Downward 0 0.0% 15 3.0% 12. 10.3% 
Relevant to Upward & Downward Departure 0 0.0% 4 0.8% 0 0.0% 
Not Ordinarily Relevant 39 52.7% 229 46.0% 62 53.0% 
Total 74 100.0% 498 100.0% 117 100.0% 


This appeared as Question 13] in the circuit judge survey. 


18m. Specific Offender Characteristic: Criminal Act was Aberrant 


Behavior for Offender 


Responses to Question 18m by respondent category 


Respondent 
Chief Probation District Circuit 
Officers Judges Judges _ 
Relevant to Within-Range Determination 233 «447.9% 153 43.7% 22 20.4% 
Relevant to Upward Departure 0 0.0% 13 3.7% 3 2.8% 
Relevant to Downward Departure 0 0.0% 0 0.0% 0 0.0% 
Relevant to Within-Range and Upward 0 0.0% 4 1.1% 1 0.9% 
Relevant to Within-Range and Downward 8 16.7% 111 31.7% 36 =. 33.3% 
Relevant to Within, Upward, & Downward 0 0.0% 18 5.1% 25 23.1% 
Relevant to Upward & Downward Departure 0 0.0% 1 0.2% 1 0.9% 
Not Ordinarily Relevant 17 35.4% 50 §=14.3% 20. 18.5% 
Total 48 100.0% 350 100.0% 108 100.0% 


This appeared as Question 13m in the circuit judge survey. 
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18n. Specific Offender Characteristic: Offender is Sole Provider for 


Dependents 
Responses to Question 18n by respondent category 
- Respondent 

Chief Probation District Circuit 
iis Officers Judges Judges 
Relevant to Within-Range Determination 33 48.5% 187 424% 34: .0% 
Relevant to Upward Departure 0 0.0% 0 0.0% 0 0.0% 
Relevant to Downward Departure 0 0.0% 0 0.0% 0 0.0% 
Relevant to Within-Range and Upward 0 0.0% 0 0.0% 2 1.8% 
Relevant to Within-Range and Downward 8 11.8% 94 21.3% 240 21.2% 
Relevant to Within, Upward, & Downward 0 0.0% 9 2.0% 16 14.2% 
Relevant to Upward & Downward Departure 0 0.0% 0 0.0% 3 2.7% 
Not Ordinarily Relevant 27 39.7% 151 34.2% 34 30.0% 
Total 68 100.0% 441 100.0% 113 100.0% 
This appeared as Question 13n in the circuit judge survey. 

180. Combinations of Specific Offender Characteristics 
Responses to Question 180 by respondent category 
Respondent 
Chief Probation District Circuit 
ii Officers | Judges |. © Judges 

Relevant to Within-Range Determination 28 46.7% 190 46.3% 33. 31.1% 
Relevant to Upward Departure l 1.7% 9 2.2% 4 3.8% 
Relevant to Downward Departure 0 0.0% 0 0.0% 0 0.0% 
Relevant to Within-Range and Upward 1 1.7% 0.7% 3 2.8% 
Relevant to Within-Range and Downward 4 6.7% 24 0.6% 5 4.7% 
Relevant to Within, Upward, & Downward 4 6.7% 84 8=. 20.9% 38 = 35.8% 
Relevant to Upward & Downward Departure 5 8.3% 28 7.0% 4 3.7% 
Not Ordinarily Relevant 17 28.3% 64 15.9% 19 17.9% 
Total 60 100.0% 402 100.0% 106 100.0% 


This appeared as Question 130 in the circuit judge survey. 
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19. The multiple count guidelines (§3D1.1-1.5) group together counts that 
involve “substantially the same harm” for purposes of sentencing. 


19a, Is the guideline clear as to what counts are to be grouped 
together? 


Responses to Question 19a by respondent category 


__Response_ 
Probation Officers 66 74.2% 23 25.8% 
District Judges 366 65.0% 197 35.0% 


Combined Categories 432 66.3% 220 33.7% 
Note: This question was not asked of circuit judges. 


19>. Do you think that counts involving “substantially the same 
harm” should be treated differently from independent counts, as 
they are in the current guidelines? 


Responses to Question 19b By respondent category 


Response 
Yes No 
Probation Officers 61 70.9% 25 29.1% 
District Judges 370 68.5% 170 31.5% 


Combined Categories _431 68.8% _195 31.2% 
Note: This question was not asked of circuit judges. 
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19¢, 


Responses to Question 19c by response category 


I disagree with how the counts are grouped together 


ee 


If no, what problems do you see with this approach? 


Sentencing for related counts is based only an most 
severe counts, with some other counts not affecting the 


sentence 

Both of the above. 
Other 

Total 


= Respondent Category 
Chief 
Probation District Combined 
_ Officer Judge  _—_— Categories 
2 100% 23 160% 2% 15.2% 
16 80.0% 103 71.5% 119 72.6% 
2 10.0% 18 125% 20 12.2% 
O sees O wees 0 = «eee 
20 100.0% 144 100.0% 164 100.0% 


Note: The question was not asked of circuit judges. 


20a. 


Responses to Question 20a by respondent category 


Response 
Strongly Somewhat Somewhat Strongly 
a Agree Agree Disagree Disagree 
Probation Officers 19 216% 41 466% 13 148% 15 17.0% 
District Judges 251 43.3% 270 466% 47 81% 12 2.1% 
Combined Categories 270 40.4% 311 466% G6 90% 27 40% 


Note: This question was not asked of circuit judges. 


Criminal History Points should rely more on the nature of the prior 
offense than on prior sentence length. 


20b. Prior violence should be given more weight in criminal history 


scoring. 


Responses to Question 20b by respondent category 


Response 
Strongly Somewhat Somewhat Strongly 
__ Agree Agree Disagree Disagree 
Probation Officers 40 449% 33 37.1% 8 9.0% 8 9.0% 
District Judges 347 596% 202 34.7% 2M 4.1% 9 1.5% 
Combined Categories 387 57.7% 235 35.0% 32 48% 17 25% 


Note: This question was not asked of circuit judges. 
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20¢, 
offenses are appropriate. 


Responses to Question 20c by respondent category 


_ - Response 

Strongly Somewhat Somewhat 

ae Agree Agree Disagree 
Probation Officers 10 112% 38 42.7% 33 37.1% 
District Judges 95 16.6% 273 47.8% 164 28.7% 
Combined Categories _ 105 15.9% 311 47.1% 197 29.8% 


~ Strongly — 
___ Disagree — 


8 9.0% 
39 6.8% 
47 71% 


Note: This question was not asked of circuit judges. 


In general, the criminal history scores for offenders with violent prior 


20d. In ger eral, the criminal history scores for offenders with non-violent 


prior offenses are appropriate. 
Responses to Question 20d by respondent category 
Response 

Strongly Somewhat Somewhat Strongly 

Agree Agree Disagree Disagree 
Probation Officers 9 10.3% 55 62.2% 20 23.0% 3 3.4% 
District Judges 65 11.4% 323 568% 149 26.2% 32 5.6% 
Combined Categories 74 11.3% 378 57.6% 169 25.8% 35 5.3% 


Note: This question was not asked of circuit judges. 


20e. The criminal history score adequately distinguishes between 


and non-violent offenders. 


Responses to Question 20e by respondent category 


Strongly Somewhat Somewhat Strongly 
Agree Agree Disagree Disagree 
Probation Officers 4 45% 22 247% 35 39.3% 28 31.5% 
District Judges 30 5.2% 182 31.8% 257 44.9% 103 18.0% 
Combined Categories 34 =5.1% 204 30.9% 292 44.2% 131 19.8% 


Note: This question was not asked of circuit judges. 


violent 


20f. Prior misdemeanor offenses and other minor violations have a 


disproportionate effect on criminal history category. 


Responses to Question 20f by respondent category 


Response 
Strongly Somewhat Somewhat Strongly 
Agree Agree Disagree Disagree 
Probation Officers 8 9.0% 3 33.7% 31 348% 20 22.5% 
District Judges 114 19.8% 241 41.8% 171 296% 51 8.8% 
Combined Categories 122 18.3% 271 40.7% 202 30.3% 71 10.7% 


Note: This question was not asked of circuit judges. 


20g. The criminal history guidelines adequately protect society from the 


more dangerous offenders. 


Responses to Question 20g by respondent category 


Response 
Strongly Somewhat Somewhat Strongly 
_Agree Agree Disagree Disagree 
Probation Officers 11 124% 41 461% 22 247% 15 16.9% 
District Judges 76 13.2% 281 48.8% 147 255% 72 12.5% 
Combined Categories 87 13.1% 322 48.4% 169 254% 87 13.1% 


Note: This question was not asked of circuit judges. 


20h. There should be a separate criminal history category for offenders with 


no prior convictions (other than petty offenses). 


Responses to Question 20h by respondent category 


Response 
Strongly Somewhat Somewhat Strongly 
_ Agree Agree Disagree Disagree 
Probation Officers 21 23.9% 30 341% 17 19.3% 20 22.7% 
District Judges 210 36.3% 210 36.3% 108 18.7% 50 8.7% 
Combined Categories 231 34.7% 240 36.0% 125 188% 70 10.5% 


Note: This question was not asked of circuit judges. 
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21. Please rate the following steps in the sentencing process in terms of 
their overall difficulty. Circle the number on each line that best reflects 
your view. 


Responses to Question 21 by response category 


Respondent 
Chief 
Probation District 
Step in the Sentencing Process Officers Judges 
Avg. Rank Avg. Rank 
Identifying the appropriate offense guideline 1.4 18 2.3 18 
Determining the appropriate base offense level 1.8 17 2.4 17 
Determining drug quantity in drug cases 4.3 5 4.3 
Determining drug quantity in drug cases 4.3 5 3.9 7 
Determining monetary loss in fraud cases 5.0 2 4.4 2 
Applying specific offense characteristics 3.4 11 3.8 10 
Determining role adjustments 4.6 4 4.0 5 
Determining criminal history category 2.9 13 2.9 14 
Understanding and applying appellate case law on guideline 
sentencing 5.1 1 3.8 10 
Applying the acceptance of responsibility guideline 2.5 16 2.5 16 
Identifying issues and disputes before sentencing 3.6 8 3.2 12 
Calculating the final guideline range 2.6 14 2.9 14 
Articulating reasons for a specific sentence 3.2 12 3.2 12 
Fashioning a non-5K1.1 departure and supporting rationale 4.8 3 4.6 1 
Determining appropriate Guideline Manual under applicable 
ex post facto principles 2.6 14 3.9 7 
Adjudicating requests for retroactive application of 
subsequent guideline amendments 3.5 9 4.0 5 
Applying the multiple count rules 4.2 7 4.3 3 
Applying clarifying amendments under §1B1.1 3.5 9 39 7 


Note: This question was not asked of circuit judges. “Average” indicates the mean level-of- 
difficulty rating (on a 1 to 7 scale) for each group of respondents on each item. A “1” indicated a 
low level of difficulty, while “7” indicated a high level of difficulty. “Rank” shows, from 
highest to lowest, where a given average rating fell relative to other average ratings from the 
same group. 
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22. The standard of proof for most factual matters at sentencing is 
“preponderance of the evidence.” In the table below please indicate, by 
circling the appropriate number on each line, what you think the 
standard of proof should be for each type of information sought to be 


establish. 


Chief Probation Officer responses to Question 22 by response category 


Preferred Standard Of Proof 

Substantial 

evidence (not Prepond- Clear and Beyond a 

necessarily a eranceofthe convincing reasonable 

preponderance) evidence evidence doubt 
Facts establishing base offense level 4 45% 60 67.4% 19 21.3% 6 6.7% 
Facts supporting adjustments to the 
base offense level 5 5.6% 70 78.7% 13 146% 1 1.1% 
Facts supporting departures 9 10.1% 55 61.8% 23 258% 2 2.2% 
Facts of conduct outside the offense 
of conviction 4 45% 56 62.9% 25 28.1% 4 4.5% 
Facts of conduct within the offense 
of conviction 6 6.7% 63 70.8% 15 16.9% 5 56% 
District Judge responses to Question 22 by response category 
Preferred Standard Of Proof 

Substantial 

evidence (not Prepond- Clear and Beyond a 

necessarily a eranceofthe convincing reasonable 

preponderance) evidence evidence doubt 

Facts establishing base offense level 55 9.5% 431 74.6% 48 83% 44 7.6% 
Facts supporting adjustments to the 
base offense level 54 9.3% 457 79.1% 51 8.8% 16 2.8% 
Facts supporting departures 69 12.0% 396 68.9% 105 183% 5 0.9% 
Facts of conduct outside the offense 
of conviction 47 = 8.1% 297 51.4% 169 29.2% 65 11.2% 
Facts of conduct within the offense 
of conviction 56 9.7% 418 72.3% 66 114% 38 6.6% 


Circuit Judge responses by response category 
Preferred Standard Of Proof 


evidence (not - Clear and Beyond a 
necessarily a  eranceofthe convincing —_ reasonable 
preponderance) _ evidence evidence doubt 


Facts establishing base offense level 4 2.9% 101 73.2% 18 13.0% 15 10.9% 
Facts supporting adjustments to the 


Substantial 


base offense level 4 2.9% 105 75.5% 24 17.3% 6 43% 
Facts supporting departures 3 2.2% 90 66.2% 39 28.7% 4 2.9% 
Facts of conduct outside the offense 
of conviction 4 2.9% 71 51.1% 43 30.9% 21 15.1% 
Facts of conduct within the offense 
of conviction 7 5.1% 98 71.0% 20 145% 13 9.4% 


This appeared as Question 12 on the circuit judge survey. 


23a. Have you ever had a case in which the application of a cross-reference 
resulted in a sentence that you thought was too harsh relative to the 
offense of conviction? 


Responses to Question 23a by respondent category 


Response 
Yes No 
Probation Officers 42 47.2% 47 52.8% 
District Judges 315 55.7% 251 44.3% 


Combined Categories 357 54.5% 298 45.5% 
Note: This question was not asked of circuit judges. 


23b. If yes, how frequently does this occur in cases with cross-references? 


Responses to Question 23b by respondent category 


Response 
Very Somewhat About Half Somewhat Very 
Infrequently Infrequently — the Time Frequently — Frequently 
Probation Officers 20 47.6% 17 40.5% 4 9.5% 1 2.4% 0 --- 
District Judges 134 42.8% 139 44.4% 4 13% 31 9.9% 5 1.6% 


Combined Categories 154 43.4% 156 43.9% 8 2.3% 32 9.0% 5 1.4% 
Note: This question was not asked of circuit judges. 
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24a. Have you ever had a case in which the application of a cross-reference 
resulted in a sentence that you thought was too lenient relative to the 


offense of conviction? 


Responses to Question 24a by respondent category 


Response 
Yes No 
Probation Officers 16 18.2% 72 81.8% 
District Judges 194 345% 369 65.5% 


Combined Categories 210 32.2% 441 67.7% 


Note: This question was not asked of circuit judges. 


24b. If yes, how frequently does this occur in cases with cross-references? 


Responses to Question 24b by respondent category 


Response 
Very Somewhat About Half Somewhat Very 
Infrequently Infrequently the Time Frequently — Frequently 
Probation Officers 7 43.8% 9 56.2% 0 -+-- QO --- 0 --- 
District Judges 99 51.0% 80 41.2% 4 2.1% 8 41% 3 1.5% 


Combined Categories 106 50.5% 89 42.4% 4 


1.9% 8 3.8% 3 14% 


Note: This question was not asked of circuit judges. 


25. Do the sentencing guidelines appropriately identify offenders who 
should be eligible for alternatives to incarceration? 


Responses to Question 25 by response category 


Respondent 
Chief 
Probation Combined 
Officer District Judge __ Categories 
Yes 33 37.5% 179 31.1% 212 31.9% 
No, fewer offenders should be eligible. 2 2.3% 18 3.1% 20 3.0% 
No, more offenders should be eligible. 53 60.2% 379 65.8% 432 65.1% 


Note: This question was not asked of circuit judges. 


101 


26. To what classes of offenders do you think alternatives to incarceration 
should be made available? 


Responses to Question 26 by response category 


Respondent 
Chief 
Probation District 
Officers Judges 
First-time offenders generally 46 56.1% 358 63.5% 
Non-violent offenders generally 43 52.4% 266 47.2% 
Non-violent first-time offenders, except drug offenders 37 = 45.1% 240 42.6% 
Non-violent first-time drug offenders 23 28.0% 167 29.6% 
All non-violent first-time offenders 30 36.6% 225 39.9% 
Offenders with extenuating circumstances 45 54.9% 376 66.7% 


Note: This appeared as Question 26 in the district judge and chief probation officer questionnaire, 
and was not asked of circuit judges. Percentages are calculated based on 82 chief probation officers 
and 564 district judges who provided at least one response to the question. Because respondents 
were asked to check all categories they thought should be eligible for alternatives, the 
percentages do not add to 100%. 
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27. The guidelines now allow some alternatives to incarceration to 
substitute for some or all of an offender’s prison sentence. Please 
indicate whether you think the following alternatives to incarceration 
should be permitted to substitute for some, all, or none of a prison 
term for offenders identified as eligible for alternatives to incarceration. 


Chief Probation Officer responses to Question 27 by response category 


Response 
Substitution for Substitution for 

No substitution § some of prison all of prison 
Alternative to Incarceration for prison term term 
Intermittent confinement 19 22.1% 43 50.0% 24 27.9% 
Community confinement 0 coos 53 60.2% 35 39.8% 
Home detention 10 11.5% 60 69.0% i/ 19.5% 
Community service 71 79.8% 18 20.2% 0 eoee 
Shock Incarceration (“boot camp”) 4 4.5% 54 61.4% 30 34.1% 
Fines 84 94.4% 5 5.6% 0 core 
Residential Drug Treatment 34 38.2% 51 57.3% 4 4.5% 
Intensive supervision probation 50 56.2% 34 38.2% 5 5.6% 
Note: This question was not asked of circuit judges. 
District Judge responses to Question 27 by response category 

Response 
Substitution for Substitution for 

No substitution some of prison all of prison 
Alternative to Incarceration for prison term term 
Intermittent confinement 72 13.0% 300 54.3% 180 32.6% 
Community confinement 39 6.9% 299 53.0% 226 8 86.40.1% 
Home detention 69 12.1% 298 52.2% 204 35.7% 
Community service 187 =. 33.0% 267 47.2% 112. 19.8% 
Shock Incarceration (“boot camp”) 22 3.9% 285 50.4% 258 45.7% 
Fines 365 64.4% 143, = 25.2% 59 = 10.4% 
Residential Drug Treatment 127, 22.3% 323 = 56.8% 119 = 20.9% 
Intensive supervision probation 167 29.6% 277 ~=— 49.0% 121 21.4% 


Note: This question was not asked of circuit judges. 
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28. Generally speaking, should violations of probation and supervised 
release be equivalent? 


Responses to Question 28 by respondent category 


Response 
Yes No 
Probation Officers 75 84.3% 14 15.7% 
District Judges 500 86.1% 81 13.9% 


Combined Categories 575 85.8% 95 14.2% 


Note: This question was not asked of circuit judges. 


29. Should a violation of probation require the offender to be sentenced 
within: 


Responses to Question 29 by response category 


Respondent 
Chief 
Probation District Combined 
Officer Judge Categories 
His/her original guideline range? 35 40.7% 359 64.0% 394 60.9% 
The current revocation guideline range? 51 59.3% 202 36.0% 23 39.1% 


Note: This question was not asked of circuit judges. 


30a. By statute (18 U.S.C. § 3742(e)), the current standard for appellate 
review of the determination of facts in a guideline case is “clearly 
erroneous.” Do you think this standard is appropriate? 


Responses to Question 30a by respondent category 


Response 
Yes No 
Probation Officers 75 87.2% 11 12.8% 
District Judges 501 85.5% 85 145% 
Circuit Judges 120 86.3% 19 13.7% 


Combined Categories 696 85.8% 115 14.2% 


Note: This question appeared as Question 3 on the 
circuit judge survey. 
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30b. If no, what standard do you think is appropriate? 


Responses to Question 30b by respondent category 


Response 
De novo Abuse of 
No review review Due deference discretion 
Probation Officers 2 20.0% 1 10.0% 2 20.9% 5 50.0% 
District Judges 21 25.0% 2 2.4% 140 a 47 56.0% 
Circuit Judges 7 36.8% 2 10.5% 6 31.6% 4 21.1% 
Combined Categories 30 26.5% 5 44% 22 19.5% 56 49.6% 


Note: This question appeared as Question 3 on the circuit judge survey. 


31. 18 U.S.C. § 3742(e) states that an appellate court should give “due 
deference” to a sentencing court’s application of the guidelines to the 
facts of a case. 


31a. Do you think the courts of appeals apply a “due deference” 
standard in practice? 


Responses to Question 31a by respondent category 


Response 
Yes No 
Probation Officers 71 84.5% 13 15.5% 
District Judges 409 70.4% 72 29.6% 


Combined Categories 480 72.2% 185 27.8% 
Note: This question was not asked of circuit judges. 


31b. Do you think a due deference standard is appropriate? 


Responses to Question 31b by respondent category 


Response 
Yes No 
Probation Officers 71 84.5% 13 15.5% 
District Judges 409 70.4% 172 29.6% 
Circuit Judges 95 68.3% 44 31.7% 


Combined Categories 575 71.5% 229 28.5% 


Note: This appeared as Question 4 in the circuit judge 
survey. 
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3lce. If no, what standard of review do 


appropriate? 


Responses to Question 31c by respondent category 


Response 
De novo Clearly 
| No review review Erroneous 
Probation Officers 3 27.3% 0 “<= l 9.1% 
District Judges 38 =. 25.7% 5 3.4% WW 20.3% 
Circuit Judges 5 114% 18 409% 5 11.4% 


Combined Categories 4 22.7% 23 113% % 17.7% 
Note: This appeared as Question 4 in the circuit judge survey. 


you think 
Abuse of 
discretion 
7 63.6% 
75 50.7% 
16 36.4% 
98 48.3% 


is 


32a. Court of appeals decisions provide adequate guidance for district court 


sentencing. 


Responses to Question 32a by respondent category 


(Response 

Strongly Somewhat Somewhat 
——— | , Agree Agree Disagree 
Probation Officers 18 20.7% 45 51.7% 19 21.8% 
District Judges 62 106% 331 56.8% 132 22.6% 
Combined Categories 80 11.9% 376 56.1% 151 22.5% 


Note: This question was not asked of circuit judges. 


Strongly 7 
Disagree _ 


5 
58 
63 


5.7% 
9.9% 
9.4% 


32b. There should be no post-conviction collateral review (in addition to 


direct appeals) of sentences under the guidelines. 


Responses to Question 32b by respondent category 


Response 
Strongly Somewhat Somewhat Strongly 
___ss—sAgree =—s_— Agree Disagree _ Disagree 
Probation Officers 20 24.1% 23 27.7% 31 37.3% 9 10.9% 
District Judges 255 44.1% 162 28.0% 91 15.7% 70 12.1% 
Circuit Judges 56 41.2% 25 18.4% 19 14.0% 36 §=626.5% 
Combined Categories 331 41.5% 210 263% 141 17.7% 115 144% 


32c. Waivers of appeal should be used more frequently. 


Responses to Question 32c by respondent category 


— CO 

Strongly Somewhat Somewhat Strongly 

=i _ Agree Agree __Disagree__Disagree __ 
Probation Officers 21 25.6% 31 37.8% 21 25.6% 9 11.0% 
District Judges 165 30.3% 201 36.9% 107 196% 72 13.2% 
Circuit Judges 49 37.7% 32 246% 24 185% 25 19.2% 


Combined Categories 235 31.0% 264 34.9% 152 20.0% 106 14.0% 


Note: This question appeared as Question 5b on the circuit judge survey. 


32d. Waivers of appeal should be used less frequently. 


Responses to Question 32d by respondent category 


Response — | 
Strongly Somewhat Somewhat Strongly 
____Agree_____ Agree __ Disagree _ Disagree 
Probation Officers 7 85% 15 18.3% 35 42.7% 25 30.5% 
District Judges 65 12.5% 99 17.3% 206 39.5% 160 30.1% 
Circuit Judges 18 145% 22 17.7% 32 25.8% 52 42.0% 
Combined Categories 90 124% 127 17.5% 273 37.6% 237 32.6% 


Note: This question appeared as Question 5c on the circuit judge survey. 


32e. When courts of appeals have split on an issue, the Sentencing 
Commission should clarify its intent through guideline amendments. 


Responses to Question 32e by respondent category 


Response 
Strongly Somewhat Somewhat Strongly 
_ Agree Agree _ Disagree Disagree 
Probation Officers 46 52.9% 27 31.0% 6 69% 8 9.1% 
District Judges 224 38.5% 231 39.7% 62 10.7% 65 11.2% 
Circuit Judges 53 38.1% 60 43.7% 11 7.9% 15 10.8% 


Combined Categories 323 40.0% 318 39.4% 79 98% 88 10.9% 


Note: This question appeared as Question 5g on the circuit judge survey. 
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32f. The circumstances under which a district court can correct 
errors should be expanded. 


Responses to Question 32f by respondent category 


Response 
Strongly Somewhat Somewhat Strongly 
Agree Agree Disagree Disagree 
Probation Officers 51 58.6% 31 35.6% 4 46% 1 1.1% 
District Judges 336 57.5% 202 346% 29 50% 17 2.9% 


Combined Categories 387 57.7% 233 34.7% 33 «4.9% 18 2.7% 


Note: This question was not asked of circuit judges. 


its 


own 


32g. The time period within which a district court can correct its own errors 


under Fed.R.Cr.P. 35 should be enlarged. 
Responses to Question 32g by respondent category 


Response 
Strongly Somewhat Somewhat Strongly 
Agree Agree Disagree Disagree _ 
Probation Officers 50 58.1% 31 36.0% 4 4.7% 1 1.2% 
District Judges 316 54.3% 182 31.3% 54 93% 30 5.2% 


Combined Categories 366 54.8% 213 31.9% 58 87% 31 46% 


Note: This question was not asked of circuit judges. 


33. Should amendments to the sentencing guidelines be made retroactive? 


Responses to Question 33 by respondent category 


Response 
Yes, Yes, 
No Infrequently Frequently 
Chief Probation Officers 27 30.7% 52 59.1% 9 10.2% 
District Judges 308 53.3% 184 318% 86 14.9% 
Circuit Judges 42 30.9% 48 35.3% 46 33.8% 
Combined Categories 377 47.00% 284 354% 141 17.6% 


Note: This question appeared as Question 15 on the circuit judge survey. 
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34. Please rank the top three considerations you think should determine 
whether an amendment to the guidelines is made retroactive. Place a 
‘1’ next to the most important consideration, a ‘2’ next to the second- 
most important consideration, and a ‘3’ next to the third-most 
important consideration. 


Responses to Question 34 by response category 
Respondent 


Chief 
Probation District Circuit 


Officers Judges ss Judges 
Score Rank Score Rank Score Rank 


Department of Justice and prison resources 014 7 3.32 7 0.23 7 
Judicial resources 118 4 3.81 6 0.73 65 
Magnitude of the sentence reduction 203 3 23.26 3 189 4 
Fairness to incarcerated offenders 308 1 8342 1 663 2 
Number of cases affected 101 5 1447 §5 0.60 6 
Rationale for amendment 244 2 5489 2 6.70 1 
Relative difficulty of retroactive application 041 6 2202 4 261 3 


Note: Please see Appendix 2 for a description of how the scores and ranks were derived. This 
appeared as Question 16 in the circuit judge survey. 
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35. The following list sets forth the major guideline issues discussed 
previously in this section. Please rank what you consider to be the top 
five issues requiring substantive change. Place a ‘1’ next to the issue 
most in need of change, a ‘2’ next to issue second-most in need of 
change, and so on until you have ranked the top five issues requiring 


change. 
Responses to Question 35 by response category 
Respondent 
Chief 
Probation District Circuit 
Officers Judges Judges 
Score Rank Score Rank Score Rank 

Relevant Conduct 083 5 479% 3 3.87 3 
Use of Quantity in Drug Cases* 064 %8 6618 2 1707 1 
Use of Quantity in Theft Cases 035 10 1413 10 -- = 
Use of Quantity in Fraud Cases 051 9 2214 7 -- 
Plea Bargaining 245 1 310 5 154 6 
Role in the Offense 1.14 2 2426 6 145 7 
Acceptance of Responsibility 035 10 1058 13 068 11 
Departures 1144 2 7381 1 245 4 
Multiple Counts 034 12 1563 8 194 § 
Criminal History 075 6 945 15 0.78 10 
Alternatives to Incarceration 107 4 3762 4 0.91 8 
Supervised Release and Probation 023 13 668 14 0.19 13 
Lack of Clarity in Relevant Circuit Law 068 7 13.58 12 -- = 
Standards of Appellate Review 015 14 1438 9 0.52 12 
Retroactivity 0.11 15 1367 11 0.90 9 
Standard of Proof at Sentencing -- = “- = 17.07 1 


Note: Please see Appendix 2 for a description of how the scores and ranks were derived. 
This appeared as Question 17 in the circuit judge survey. 


*Circuit judges were asked to rank “Use of Quantity as a Sentencing Factor,” rather than 
giving separate rankings for use of quantity in each specific area. 
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Responses to Question 36a by response category 


36a. Assessment of Guideline Clarity. 


This question asks about the most frequently used Chapter 2 - Offense 
Conduct guidelines. For each guideline, you are asked to indicate your 
assessment of its Clarity (ie, to what degree are the terms and 
definitions in the guideline understandable?); and the Fairness of 
sentences under this guideline (i.e., to what degree does the guideline 
result in sentences that are too harsh or too lenient relative to the 
offense conduct?). If you have not had adequate experience with a 
specific guideline to form an opinion, please circle the N/A (Not 
applicable) column. Otherwise, please circle the number in each 
column that best reflects your opinion. 


Respondent 
Chief 
Probation District 
Officers Judges 
Avg. Rank Avg. Rank 
§2B1.1 Larceny, Other Forms of Theft 3.9 4 3.6 3 
§2B3.1 Robbery 4.3 1 3.8 1 
§2B5.1 Counterfeiting, Infringement of Copyright 3.7 8 3.5 7 
§2D1.1 Drug Man., Import/Export, Trafficking 4.0 3 3.5 5 
§2D1.2 Drug Offenses Near Protected Locations 3.8 6 3.5 5 
§2D2.1 Unlawful Possession of Drugs 4.1 2 3.7 2 
§2F1.1 Fraud and Deceit; Forgery; et al 3.3 10 3.3 10 
§2K2.1 Crimes Involving Firearms or Ammunition 3.4 9 3.4 9 
§2L1.1 Smuggling/Transporting /Harboring 38 866 3.5 
§2L1.2 Unlawfully Entering or Remaining in U. S. 3.9 4 3.6 2 
§2S1.1 Laundering of Monetary Instruments a2 3.1 12 
_§2T1.1 Tax Evasion, Tax Fraud 29 12 3.3 11 


Note: “Average” indicates the mean clarity rating (on a 1 to 5 scale, where ‘1’ 
denotes low clarity and ‘5’ denotes high clarity) for each group of respondents an 
each item. “Rank” shows, from highest to lowest, where a given average rating fell 
relative to other average ratings from the same group. This question was not asked 
of circuit judges. 


111 


36b. Assessment of Fairness of Sentences 


Responses to Question 36b by response category 


Respondent 
Chief 
Probation District 


Officers Judges 


Avg. Rank Avg. Rank 


§2B1.1 Larceny, Other Forms of Theft 25 10 2.8 7 
§2B3.1 Robbery 2.6 9 2.7 11 
§2B5.1 Counterfeiting, Infringement of Copyright 2.9 5 2.8 7 
§2D1.1 Drug Man., Import/Export, Trafficking 3.7 1 3.6 1 
§2D1.2 Drug Offenses Near Protected Locations 3.4 2 3.5 3 
§2D2.1 Unlawful Possession of Drugs 3.1 3 3.6 1 
§2F1.1 Fraud and Deceit; Forgery; et al 2.5 10 2.7 12 
§2K2.1 Crimes Involving Firearms or Ammunition 2.9 5 3.1 3 
§2L1.1 Smuggling/Transporting /Harboring 2.8 8 2.8 7 
§2L1.2 Unlawfully Entering or Remaining in U. S. 2.9 5 3.0 5 
§2S1.1 Laundering of Monetary Instruments 3.0 4 3.0 5 
§2T1.1 Tax Evasion, Tax Fraud 25 10 2.8 7 


Note: “Average” indicates the mean fairness rating (on a 1 to 5 scale, where ‘1’ 
represents “too lenient” and ‘5’ represents “too harsh”) for each group of respondents 
on each item. “Rank” shows, from highest to lowest, where a given average rating 
fell relative to other average ratings from the same group. This question was not 
asked of circuit judges. 
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37. On the basis of cases you have been involved in, please indicate, 
circling the appropriate number on each line, the level of knowledge of 
the sentencing guidelines for each of the following groups. 


Chief Probation Officer responses to Question 37 by response category 


Response 
Very Very 
Excellent Good Fair Poor Poor 
District Judges 13 15.1% 56 65.1% 15 174% 2 2.3% 0 0.0% 
Probation Officers 67 76.1% 21 23.9% 0 0.0% 0 0.0% 0 0.0% 
Asst. USA’s 7 81% 41 47.7% 34 39.5% 3 3.5% 1 1.2% 
Federal PD's 28 38.9% 33 45.8% 9 12.5% 1 14% 1 14% 
CJA Attorneys 0 00% 1 174% 49 570% 19 22.1% 3 3.5% 
Private Attorneys 2 24% 7 83% 39 459% 33 38.8% 4 4.7% 
Note: This question was not asked of circuit judges. 
District Judge responses to Question 37 by response category 
Response 
Very Very 
____ Excellent Good Fair Poor Poor 
District Judges 117 21.1% 352 63.5% 81 146% 4 0.7% 0 0.0% 
Probation Officers 335 58.4% 206 35.9% 32 5.6% 1 0.2% 0 0.0% 
Asst. USA’s 109 19.0% 322 56.2% 128 22.3% 13 2.3% 1 0.2% 
Federal PD’s 148 28.6% 293 566% 69 13.3% 7 14% 1 0.2% 
CJA Attorneys 32 5.6% 164 28.9% 284 50.0% 78 13.7% 10 1.8% 
Private Attorneys 29 5.1% 139 246% 260 45.9% 113 200% 25 4.4% 


Note: This question was not asked of circuit judges. 
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38a. Overall, guideline amendments have improved the guidelines system. 


Responses to Question 38a by respondent category 


Response 
Strongly Somewhat Somewhat Strongly 
Agree Agree Disagree Disagree 
Probation Officers 26 29.5% 53 60.2% 8 9.1% 1 1.1 
District Judges 119 20.8% 378 661% 47 82% 28 4.9 
Circuit Judges 26 20.2% 82 63.6% 12 9.3% 9 7.0 
Combined Categories 171 21.7% 513 65.0% 67 85% 38 48% 


Note: This question appeared as Question 18a on the circuit judge survey. 


38b. The Sentencing Commission has adequately responded to judges’ 
concerns about the guidelines. 


Responses to Question 38b by respondent category 


Response 
Strongly Somewhat Somewhat Strongly 
Agree Agree Disagree Disagree 
Probation Officers 9 10.5% 47 54.7% 23 26.7% 7 8.1% 
District Judges 30 5.3% 251 44.0% 181 31.7% 109 19.1% 
Circuit Judges 10 7.6% 66 50.0% 34 258% 22 16.7% 
Combined Categories 49 6.2% 364 46.1% 238 30.2% 138 17.5% 


Note: This question appeared as Question 18b on the circuit judge survey. 


38c. The Sentencing Commission has kept the judiciary adequately 
informed about pending amendments. 


Responses to Question 38c by respondent category 


Response 
Strongly Somewhat Somewhat Strongly 
Agree Agree Disagree Disagree 
Probation Officers 40 45.5% 39 44.3% 6 6.8% 3 3.4% 
District Judges 144 25.1% 332 57.9% 65 113% 32 5.6% 
Circuit Judges 38 28.6% 79 59.4% 14 10.5% 2 1.5% 
Combined Categories 222 28.0% 450 56.7% 85 10.7% 37 47% 


Note: This question appeared as Question 18c on the circuit judge survey. 
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38d. The Judicial Conference has adequately responded to judges’ concerns 
about the guidelines. 


Responses to Question 38d by respondent category 


Response a 

Strongly Somewhat Somewhat Strongly 

Agree Agree Disagree Disagree 

Probation Officers 13. 17.3% 53 70.7% 8 10.7% 1 1.3% 
District Judges 57 10.2% 254 45.4% 171 305% 78 13.9% 
Circuit Judges 15 12.2% 57 463% 33 26.8% 18 14.6% 


Combined Categories 85 11.2% 364 480% 212 28.0% 97 12.8% 


Note: This question appeared as Question 18d on the circuit judge survey. 


38e. The Judicial Conference has kept the judiciary adequately informed 
about pending amendments. 


Responses to Question 38e by respondent category 


Response 
Strongly Somewhat Somewhat Strongly 
Agree Agree Disagree Disagree 
Probation Officers 22 28.6% 43 55.8% 12 15.6% 0 0.0% 
District Judges 108 19.3% 315 56.4% 110 19.7% 26 4.7% 
Circuit Judges 27 21.6% 74 59.2% 21 16.8% 3 24% 


Combined Categories 157 20.6% 432 568% 143 18.8% 29 3.8% 


Note: This question appeared as Question 18e on the circuit judge survey. 


38f. More guideline education and training is needed for judges. 


Responses to Question 38f by respondent category 
Response —™ 
Strongly Somewhat Somewhat vo agly 
Agree Agree Disagree -agree 
Probation Officers 40 455% 36 40.9% 11 12.5% 1 1.1% 
District Judges 110 19.2% 255 445% 164 286% 44 7.7% 
Circuit Judges 22 16.9% 54 41.5% 37 285% 17 13.1% 


Combined Categories 172 21.7% 345 43.6% 212 268% 62 7.8% 


Note: This question appeared as Question 18f on the circuit judge survey. 
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38g. More guideline education and training is needed for probation officers. 


Responses to Question 38g by respondent category 


Response 
Strongly Somewhat Somewhat Strongly 
Agree Agree Disagree Disagree 
Probation Officers 32 36.0% 39 43.8% 15 16.9% 3 3.4% 
District Judges 60 10.6% 236 41.5% 223 39.3% 49 8.6% 


Combined Categories 92 14.0% 275 41.9% 238 36.2% 52 7.9% 
Note: This question was not asked of circuit judges. 


38h. More guideline education and training is needed for public defenders. 


Responses to Question 38h by respondent category 


Response 
Strongly Somewhat Somewhat Strongly 
Agree Agree Disagree Disagree 
Probation Officers 29 36.2% 31 38.8% 18 22.5% 2 2.5% 
District Judges 78 14.4% 257 47.6% 171 31.7% 34 6.3% 


Combined Categories 107 17.3% 288 465% 189 305% 36 5.8% 
Note: This question was not asked of circuit judges. 


38i. More guideline education and training is needed for prosecutors. 


Responses to Question 381 by respondent category 


Response 
Strongly Somewhat Somewhat Strongly 
Agree Agree Disagree Disagree 
Probation Officers 45 51.1% 35 39.8% 8 9.1% 0 0.0% 
District Judges 90 15.8% 273 48.0% 173 304% 33 5.8% 


Combined Categories 135 20.5% 308 46.9% 181 275% 33 5.0% 
Note: This question was not asked of circuit judges. 
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38). More guideline education and training is needed for CJA attorneys. 


Responses to Question 38) by respondent category 


Response 
Strongly Somewhat Somewhat Strongly 
Agree Agree Disagree Disagree 
Probation Officers 58 65.9% 26 29.5% 4 45% 0 0.0% 
District Judges 261 45.8% 219 38.4% 74 13.0% 16 2.8% 


Combined Categories 319 48.5% 245 37.2% 78 11.9% 16 24% 
Note: This question was not asked of circuit judges. 


38k. More guideline education and training is needed for private defense 
attorneys. 


Responses to Question 38k by respondent category 


Response 
Strongly Somewhat Somewhat Strongly 
Agree Agree Disagree Disagree 
Probation Officers 65 73.9% 21 23.9% 2 2.3% 0 0.0% 
District Judges 287 50.4% 201 355% 65 114% 17 3.0% 


Combined Categories 352 53.5% 222 33.7% 67 10.2% 17 26% 


Note: This question was not asked of circuit judges. 


39. There are different points of view about the extent to which judges’ 
discretion should be channeled during the sentencing process. The 
current system is one of mandatory guidelines. 


39a. Do you think mandatory guidelines are necessary to direct the 
sentencing process? 


Responses to Question 39a by respondent category 


Response 
No Yes 
Probation Officers 32. 36.4% 56 63.6% 
District Judges 426 72.8% 159 27.2% 
Circnit Judges 95 68.8% 43 31.2% 


Com dined Categories 553 68.2% 258 31.8% 


Note: This appeared as Question 19a in the circuit judge 
survey. 
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39b. If no, what system would you prefer? 


Responses to Question 39b by respondent category 


Respondent 
Chief 
Probation District Circuit 

Officer Judge Judge 
Mandatory penalties 0 0.0% 1 0.2% 0 0.0% 
Advisory guidelines 21 67.7% 265 66.8% 52 58.4% 
Discretion-based sentencing (with parole) 6 194% 66 166% 24 27.0% 
Discretion-based sentencing (without parole) 2 64% 58 146% 11 12.4% 
Other 2 6.4% 7 1.8% 2 2.2% 


Note: This appeared as Question 19b in the circuit judge survey. 
fi. Circuit Judge Survey Questions 


The following questions were asked only in the circuit judge survey, 
and therefore the question numbers below correspond to the questions in the 
circuit judge survey and not the chief probation officer and district judge 
survey. 


5d. Waivers of appeal should not include appeal of upward departures. 


Responses to Question 5d by respondent category 


Response 
Strongly Somewhat Somewhat Strongly 
Agree Agree Disagree Disagree 
Circuit Judges 30 22.9% 37 28.2% 25 19.1% 39 29.8% 


Note: This question was not asked of district judges or chief probation officers. 


5e. | Waivers of appeal should not include ineffective assistance of counsel 


in pleading guilty 
Responses to Question 5e by respondent category 
Response 
Strongly Somewhat Somewhat Strongly 
Agree Agree Disagree Disagree 
Circuit Judges 48 36.6% 32 244% 23 17.6% 28 21.4% 


Note: This question was not asked of district judges or chief probation officers. 
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5f. Sentence agreenients in plea bargains should ordinarily be binding and 
not reviewable 


Responses to Question 5f by respondent category 


Response 
Strongly Somewhat Somewhat Strongly 
Agree Agree Disagree Disagree 
Circuit Judges 73 53.7% 40 29.4% 7 5.1% 16 11.8% 


Note: This question was not asked of district judges or chief probation officers. 


Sh. Appellate review of guideline sentences should be limited to cases in 
which the court of appeals grants leave to appeal. 


Responses to Question 5h by respondent category 


Response 
Strongly Somewhat Somewhat Strongly 
Agree Agree Disagree Disagree 
Circuit Judges 38 27.7% 28 20.4% 22 161% 49 35.8% 


Note: This question was not asked of district judges or chief probation officers. 


5i. | The number of guideline sentence appeals is unduly burdensome on 
appellate judges. 
Responses to Question 51 by respondent category 
Response aie 
Strongly Somewhat Somewhat Strongly 
Agree Agree Disagree Disagree 
_Circuit Judges 48 34.5% 40 28.8% 28 20.1% 23 16.5% 


Note: This question was not asked of district judges or chief probation officers. 


119 


5}. The appellate burdens created by the Sentencing Reform Act have 
leveled off or are decreasing. 


Responses to Question 5j by respondent category 


en Response 

Strongly Somewhat Somewhat Strongly 
- —__ Agree Agree Disagree Disagree 
Cireuitjudges BT% = 499 374% = 25.2% = 123.7% 


Note: This question was not asked of district judges or chief probation officers. 


6, Please indicate, by circling the appropriate number on each line, the 
frequency with which you believe each of the following circumstance 
occurs. 


6a. Examples contained in guideline commentary are helpful in 
resolving issues on appeal. 


Responses to Question 6a by respondent category 


“ —_ Response 
Very Somewhat About Half Somewhat Very 
— Frequently § Frequently the Time _Infrequently Infrequently 
Circuit Judges 4 29% 2 168% 32 234% 62 45.3% 16 11.7% 


Note: This question was not asked of district judges or chief probation officers. 


6b. District courts adequately articulate reasons for imposing a 
sentence within the applicable guideline range. 


Responses to Question 6b by respondent category 


—_ Response 
Very Somewhat About Half Somewhat Very 
Frequently § Frequently the Time _Infrequently Infrequently 
Circuit Judges _ 7 52% 15 11.2% 34 254% 56 41.8% 22 164% 


Note: This question was not asked of district judges or chief probation officers. 
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6c. District courts adequately articulate reasons for departing from a 
guideline range. 


Responses to Question 6c by respondent category 


a ll | 

Very Somewhat About Half Somewhat Very 
Se ane ne Frequently Frequently _ the Time __Infrequently __Infrequently 
Cireuitjudges 22% 1 86% — 2D 20.9% ~— 65 46.8% = 21.6% 


Note: This question was not asked of district judges or chief probation officers. 


6d. When rejecting a departure on the merits, district courts 
appropriately indicate they have the authority to depart but 
choose not to do so. 


Responses to Question 6d by respondent category 


. Response 
Very Somewhat About Half Somewhat Very 
——— Frequently _ Frequently _the Time _Infrequently _Infrequently 
Circuit Judges _ 75.0% ___23_ 16.5% 30 21.6% 58 41.7% 21 15.1% 


Note: This question was not asked of district judges or chief probation officers. 
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7. The table below list frequently appealed guidelines and issues. For each 
guideline or issue please rate, by circling the appropriate number, the 
difficulty of deciding appeals relating to it. 


Responses to Question 7 by response category 


__ Respondent 
Circuit 

Average Level of Difficulty in Deciding Appeals Judges __ 

Sk 
Chapter 1: Relevant Conduct 4.0 4 
Chapter 1: Retroactivity 3.5 9 
Chapter 1: Which manual to apply (§1B1.11) 2.6 22 
Chapter 2: Cross-references 3.7 6 
Chapter 2: Drug quantity determinations 3.8 5 
Chapter 2: Loss determinations 4.2 2 
Chapter 2: More than minimal planning 3.0 15 
Chapter 2: Bodily injury enhancements 2.2 26 
Chapter 2: Weapon enhancements 3.2 13 
Chapter 3: Victim-related adjustments 3.2 13 
Chapter 3: Role in the offense 3.3 10 
Chapter 3: Abuse of trust 3.0 15 
Chapter 3: Obstruction of justice 3.3 10 
Chapter 3: Multiple count rules 4.5 1 
Chapter 3: Acceptance of responsibility 2.6 22 
Chapter 4: Criminal history category 2.6 22 
Chapter 4: Career offender 2.9 17 
Chapter 4: Armed career criminal 2.9 17 
Chapter 5: Safety valve 3.3 10 
Chapter 5: Restitution 3.7 6 
Chapter 5: Fines 2.8 20 
Chapter 5: Undischarged prison term (§5G1.3) 3.6 8 
Chapter 5: Departures 4.2 
Chapter 7: Revocation of probation 2.9 17 
Chapter 8: Base offense level 2.4 25 
Chapter 8: Determination of fine 2.7 21 


Note: “Average” indicates the mean level-of-difficulty rating (on a 1 to 7 
scale, where ‘1’ denotes low difficulty and ‘7’ denotes high difficulty) for 
each item. “Rank” shows, from highest to lowest, where a given average 
rating fell relative to other average ratings. This question was not asked of 
district judges or chief probation officers. 
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